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Abstract 
The European Union has become more active in the field of criminal law during the previous 
two decades. One area in which the Union has started to take action is victims’ rights. 
Especially the position of cross-border victims has been seen as a justification for the Union to 
regulate this area of justice. Protection of victims and their rights is connected to the free 
movement of persons. If crime victims and other persons in need of protection are not 
guaranteed with sufficient protection, their possibility to exercise their right to free movement 
may be limited. 
The most recent set of measures taken by the Union to improve victims’ position and 
protection are the Directive on the European protection order and the Regulation on mutual 
recognition of protection measures in civil matters, which will both be applied from January 
2015. These two legislative measures are meant to guarantee that victims do not lose the 
protection granted to them in one Member State when they use their right to free movement. 
However, especially the Directive includes significant limitations to its application. The 
requirement of double criminality has the potential of excluding a considerable amount of 
national protection measures from the system of mutual recognition. In addition to this, the 
national systems for granting protection measures are extremely versatile, which brings up the 
question of equality between different nationalities of the EU. This thesis aims at answering 
the question does the mechanism of mutual recognition of protection measures give all EU 
citizens who are in need of protection an equal possibility to exercise their right to free 
movement. It would seem that at least some level of harmonisation or approximation would be 
needed to achieve the goals of the new mechanism. 
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Tiivistelmä  
Euroopan unioni on aktivoitunut rikosoikeuden alalla edellisten kahden vuosikymmenen 
aikana. Rikosten uhrien oikeudet ovat yksi ala, jota unioni on alkanut säännellä. Erityisesti 
rajat ylittävien uhrien asema on nähty syynä, joka oikeuttaa unionin toiminnan tällä alalla. 
Uhrien ja heidän oikeuksiensa suojeleminen on yhteydessä henkilöiden vapaaseen 
liikkuvuuteen. Jos rikosten uhreille ja muille suojelua tarvitseville henkilöille ei taata riittävää 
suojelua, heidän mahdollisuutensa käyttää oikeutta vapaaseen liikkuvuuteen voi rajoittua. 
Eurooppalaista suojelumääräystä koskeva direktiivi ja asetus yksityisoikeuden alalla 
määrättyjen suojelutoimenpiteiden vastavuoroisesta tunnustamisesta ovat tuoreimpia 
esimerkkejä unionin yrityksestä parantaa uhrien asemaa ja suojelua. Sekä direktiiviä että 
asetusta aletaan soveltaa tammikuussa 2015. Niiden tarkoitus on taata, etteivät uhrit menetä 
heille yhdessä jäsenvaltiossa myönnettyä suojelua käyttäessään oikeuttaan vapaaseen 
liikkuvuuteen. 
Erityisesti direktiivi sisältää kuitenkin merkittäviä rajoituksia sen sovellettavuuteen. 
Kaksoisrangaistavuuden vaatimus voi sulkea vastavuoroisen tunnustamisen ulkopuolelle 
merkittävän osan suojelutoimenpiteistä. Lisäksi kansallisten järjestelmien välillä on suuria 
eroja suojelutoimenpiteiden määräämisessä, mikä nostaa esiin kysymyksen unionin eri 
kansallisuuksien tasa-arvoisuudesta. 
Tämä tutkielma pyrkii vastaamaan kysymykseen, takaako suojelutoimenpiteiden 
vastavuoroinen tunnustaminen kaikille suojelua tarvitseville unionin kansalaisille tasavertaisen 
mahdollisuuden käyttää oikeutta vapaaseen liikkuvuuteen. Vähintään jonkinasteinen 
järjestelmien harmonisointi tai lähentäminen näyttäisi olevan tarpeen, jotta järjestelmän 
tavoitteet voitaisiin saavuttaa.  
Avainsanat  
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1 Introduction 
 
The European Commission states on its website that “One of the greatest test of the quality 
of our justice systems is how well we treat our victims”.1 In order to pass this test, the 
European Union (EU) has enforced both judicial and practical measures for protection of 
victims of crime. The development towards better protection of crime victims started in 
2001, when the Council established basic rights for victims of crime within the EU.
2
 
The most recent set of measures on crime victims’ rights are the Directive on the European 
protection order
3
 given in 2011 and the Regulation on mutual recognition of protection 
measures in civil matters
4
 adopted in 2013. The Member States have time until 11 January 
2015 to bring the Directive into force, and also the Regulation applies from 11 January 
2015. 
Both the Directive and the Regulation aim at improving the rights of victims of crime 
within the EU through establishing mechanisms for mutual recognition of national 
protection measures. In practice this means that after 11 January 2015 national protection 
measures both in criminal and civil matters can be put into force in other Member States as 
well, when meeting certain requirements. This is expected to ensure victims of crime and 
other persons who are in need of protection with cross-border protection and the possibility 
to use their right to move and reside freely in the EU. 
This thesis focuses on finding out whether the new mechanism for mutual recognition of 
protection measures ensures equal rights to all crime victims within the area of the Union. 
The main research subject and the question which the thesis aims at answering is does the 
mechanism of mutual recognition of protection measures give all EU citizens who are in 
need of protection an equal possibility to exercise their right to free movement. 
                                                          
1
 http://ec.europa.eu/justice/criminal/victims/rights/index_en.htm, accessed 2.1.2014. 
2
 Council Framework Decision 2001/220/JHA of 15 March 2001 on the standing of victims in criminal 
proceedings, OJ 22.3.2001 L 82/1. 
3
 Directive 2011/99/EU of the European Parliament and of the Council of 13 December 2011 on the 
European protection order, OJ 21.12.2011 L 338/2. Hereafter referred to also as “the Directive” or “EPO 
Directive”. 
4
 Regulation 606/2013/EU of the European Parliament and of the Council of 12 June 2013 on mutual 
recognition of protection measures in civil matters, OJ 29.6.2013 L 181/4. Hereafter referred to also as “the 
Regulation”. 
2 
 
Raising and examining this question is necessary, since the Directive and the Regulation 
have ambitious goals but the process of forming the legislation has been difficult. The 
Member States have had significant differences of opinion during the legislation process, 
and the effectiveness of mutual recognition of protection measures as means of protecting 
victims has been questioned by some States during the process.
5
  
In addition to this, previous attempt to improve the rights of victims within the EU has not 
been successful.
6
 Considering this background, the system established by the Directive and 
the Regulation needs to be examined closer from the point of view of whether or not the 
mechanism can reach its goals. The research subject is topical, since the legislation has 
reached its final form and its application is meant to begin in January 2015. 
The thesis inevitably relies on the Directive on the European protection order, the 
Regulation on mutual recognition of protection measures in civil matters and other official 
documents as its main sources. Since the final form of the legislation establishing the 
mechanism of mutual recognition of protection measures has been reached less than a year 
ago, the amount of literature which concerns directly this system is extremely limited. 
The articles and other literary sources which analyse the Directive or the Regulation are 
valuable sources for the thesis, but a comprehensive study on the entire mechanism of 
mutual recognition of protection measures and its effectiveness is still missing. This 
stresses the need for this thesis. Naturally, there is yet no case law concerning mutual 
recognition of protection measures, since the legislation will only be applied from January 
2015. 
 
 
                                                          
5
 Concerning the EPO directive, the German, French, and Austrian delegates stated during the legislation 
process that a measure such as the EPO would not improve the protection of the victim. Some Member States 
did not see there was a necessity to create a system of mutual recognition of protection measures at all, and 
the German delegate noted that applying for a new protection measure in the new State of residence could be 
quicker than the process of mutual recognition of protection measures. See more about the Member State’s 
most important objections to the EPO Directive analysed by S. VAN DER AA, J. OUWERKERK, ‘The 
European Protection Order: No Time to Waste or a Waste of Time?’, 19 European Journal of Crime, 
Criminal Law and Criminal Justice (2011), p. 270–285. See the entire responses of the Member States in 
Note from the General Secretariat to the Working Party on Cooperation in Criminal Matters on the European 
Protection Order, Answers by delegations in reply to the questionnaire, Council Document 5002/10, 6 
January 2010. 
6
 Council Framework Decision 2001/220/JHA, note 2 above, is an example of an unsuccessful attempt to 
improve victims’ rights within the EU. The difficulties of the implementation process of the Framework 
Decision are discussed in Chapter 2.2. 
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Literature and case law of the Court will be used especially in the background chapters of 
the thesis. The topic of mutual recognition of protection measures is connected to the 
longer development of victims’ rights in the EU, as well as to the right to free movement 
and the principle of non-discrimination based on nationality. On these topics there is 
literature available, as well as case law of the Court. However, the sources of the thesis are 
centred around official documents, while literature and case law have a supporting role. 
The thesis has been divided into six main chapters. After the introduction, chapter two will 
focus on the development of victims’ rights in the EU. In order to put the Directive on the 
European protection order and the Regulation on mutual recognition of protection 
measures in civil matters into context, it is necessary to first cover protection of victims of 
crime in the EU from a general point of view. Therefore, chapter two will present the 
reasons for promoting crime victims’ rights in the European Union and replay the main 
actions which have already been made in order to do so. Finally, chapter two will cover the 
recent Directive and Regulation as a part of the development towards broader rights for 
victims of crime in the EU. The legal contents of the Directive and the Regulation will not 
be dealt with in chapter two, but the aim is to describe how these regulations will improve 
the previously enforced measures. 
Since the system of mutual recognition of protection measures is new, the thesis aims at 
giving a comprehensive explanation on what kind of legislation the recently adopted 
Directive and Regulation are, which responsibilities do they establish for the Member 
States and how are they meant to function in practice. This shall be done in chapters three 
and four. The main stress here will be put on structuring the rules established in the 
Directive and the Regulation. 
The viewpoint of these chapters is mainly the one of the Member States, since those will 
be responsible for putting the legislations into practice and since the Directive and the 
Regulation are mostly targeted to the Member States, as well. However, as the main aim of 
creating mechanisms for mutual recognition of protection measures is ensuring and 
improving the protection of victims of crime, the crime victims’ point of view will be used 
when evaluating the system’s effectiveness and equality. The viewpoint of the European 
Union will be used when discussing the EU’s aims and reasons for establishing rules to 
improve crime victims’ rights. 
4 
 
European protection order and mutual recognition of protection measures in civil matters 
will be dealt with separately in individual chapters. Although the Directive and the 
Regulation are legislative measures which complete each other, they are clearly separate 
pieces of legislation. Both of these measures serve for the same aim, but their scopes are 
different, as the Directive applies to protection measures in criminal matters, while the 
Regulation applies to measures in civil matters. In addition to this, it is reasonable to 
handle these regulations separately for the sake of clarity. 
Chapter three focuses on the European protection order. First, the background of the 
Directive will be gone through briefly. In order to avoid repetition, the general 
development of crime victims’ rights will not be dealt with in chapter three, but the 
background-subchapter will focus on the specific grounds for the Directive as well as its 
aims. The main stress of chapter three will be put on structuring the rules set in the 
Directive. 
In chapter four, a similar analysis will be made about the Regulation on mutual recognition 
of protection measures in civil matters. Although the main focus of these chapters is to 
structuralise the rules set out in the Directive and the Regulation, it is necessary to bind the 
system of mutual recognition of protection measures to the previous development of 
victims’ rights and to the general principles which affect behind the Directive and the 
Regulation. This shall be done mainly on the level of footnotes in order to keep the text 
coherent. 
The main stress of the thesis will be given to chapter five which will present an evaluation 
of the mechanisms for mutual recognition of protection measures. The chapter is divided 
into four main parts: a background-chapter covering the legal basis connected to the 
evaluation of the mechanisms for mutual recognition of protection measures, a chapter 
evaluating the effectiveness of the mechanisms, a chapter dealing with the question of 
equality and finally a chapter examining the question of harmonisation of national laws 
concerning protection measures within the EU. 
 
 
 
5 
 
The effectiveness of the Directive and the Regulation will be evaluated both from the 
viewpoint of whether the mechanism improves victims’ protection and from the point of 
view whether they ensure the protected persons’ right to free movement. Finally, the 
question of equality between different nationalities within the EU will be raised. 
As neither the Directive nor the Regulation create common grounds for protection 
measures, it is necessary to raise the question, are the citizens of the European Union in 
equal position. If protection measures are given on different grounds in all Member States 
but can be put into force within the entire EU, are the citizens equal or are they in fact 
treated differently based on their nationality? 
The question of whether hard law is an effective way of improving the rights of crime 
victims has been raised before.
7
 It has been also stated that for the coming years, the 
prohibition of discrimination based on nationality and free movement as a right of its own 
will be of growing importance in the criminal justice system of the European Union.
8
 
Therefore, it is necessary to evaluate the new mechanisms from both of these perspectives. 
The possibility of harmonisation of national rules concerning protection measures has been 
offered as a solution to some previously noted problems of the mutual recognition of 
protection measures.
9
 Due to this, the different tools for harmonising the national systems 
as well as an evaluation of their functionality need to be presented as well.  
The Directive and the Regulation are both evaluated in the same chapter in order to avoid 
repetition. Inside the chapter their evaluation will be separated when necessary, but since 
the background of the evaluation is the same for both of these legal instruments, dividing 
their evaluation to different chapters would lead to repetition. Finally, conclusions will be 
made in chapter six. 
 
                                                          
7
 This question is dealt with in M.S. GROENHUIJSEN, A. PEMBERTON, ‘The EU Framework Decision for 
Victims of Crime: Does Hard Law Make a Difference?’, 17 European Journal of Crime, Criminal Law and 
Criminal Justice (2009). 
8
 A. KLIP, European Criminal Law (Antwerp/Oxford/Portland: Intersentia, 2009), p. 422. 
9
 S. van Der Aa has noted that the gaps in national protection order legislations could be filled by an EU 
regulation. She has also pointed out together with J. Ouwerkerk that if harmonisation would be seen as the 
best option – after a profound research has been conducted on the different national systems – it would serve 
all victims of crime, not only those who need cross-border protection. See S. VAN DER AA, J. 
OUWERKERK, note 5 above, p. 285 and S. VAN DER AA, ’Protection Orders in the European Member 
States: Where Do We Stand and Where Do We Go from Here?’, European Journal of Criminal Policy and 
Research (2011), published online 17 December 2011 http://arno.uvt.nl/show.cgi?fid=122116, accessed 
10.1.2014, p. 15. 
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Due to the limited amount of space, this thesis will not deal with European criminal law or 
judicial cooperation from a broad perspective. Although there is a clear connection 
between European criminal law and judicial cooperation to the mutual recognition of 
protection measures, it is not necessary to give a thorough analysis on the former two in 
order to understand the latter. In addition to this, leaving out the more general point of 
view of criminal law and judicial cooperation is justified, as the mutual recognition of 
protection measures primarily aims at improving crime victims’ rights, not at supporting 
the common area of justice. However, mutual recognition of judgments and judicial 
decisions will be dealt with briefly, as its connection to the core elements of this thesis is 
unquestionable.  
7 
 
 
2 Protection of victims of crime in the European Union 
 
2.1 Background 
 
Traditionally, the EU has held the opinion that it does not have the competence to regulate 
the criminal justice affairs of the Member States, and criminal justice has not been seen as 
Europe’s business. Still in the 1990s, the EU avoided interfering with criminal justice 
matters of the Member States, and this stand covered crime victims’ rights as well. 
However, the discussion over the position of cross-border victims within the Union has 
changed this perspective, and in recent years the EU has started to regulate also the field of 
criminal justice.
10
 
According to Article 4(2) of the Treaty on the Functioning of the European Union (TFEU), 
the Union and the Member States have shared competence
11
 on the area of freedom, 
security and justice.
12
 TFEU Article 21(1) states that “Every citizen of the Union shall 
have the right to move and reside freely within the territory of the Member States - -“ and 
Article 21(2) that “If action by the Union should prove necessary to attain this objective 
and the Treaties have not provided the necessary powers, the European Parliament and the 
Council, acting in accordance with the ordinary legislative procedure, may adopt 
provisions with a view to facilitating the exercise of the rights referred to in paragraph 1.” 
The freedom of movement of persons had a special impact on the change in the Union’s 
view on its competence to act in matters concerning criminal justice affairs. At the end of 
the 20
th
 century a discussion over cross-border victims started. It was seen that the position 
of foreign victims was different than the one of those victimised in their own country. This 
problem was linked to the freedom of movement of persons. It was seen that treating a 
citizen of another Member State differently than the citizens of the Member State in 
                                                          
10
 M.S. GROENHUIJSEN, A. PEMBERTON, note 7 above, p. 44. 
11
 See more about the concept of shared competence in, for example, T. TRIDIMAS, ’Competence after 
Lisbon: The elusive search for bright lines’, in D. ASHIAGBOR, N. COUNTOURIS and I. LIANOS (eds.), 
The European Union after the Treaty of Lisbon (Cambridge: Cambridge University Press, 2012), p. 63–67. 
12
 Consolidated version of the Treaty on the Functioning of the European Union, OJ 26.10.2012 C 326, p. 
47–199. 
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question constituted a limitation to free movement of persons.
13
 Although beginning to act 
on criminal justice affairs was motivated by the question of cross-border victims, the 
Union saw that it could not limit regulation to concern only cross-border cases, since also 
national victims had to be treated equally.
14
 
 
2.2 Development of victims’ rights in the European Union 
 
The Council of the European Union gave a Framework Decision in March 2001 on the 
standing of victims in criminal proceedings.
15
 This Framework Decision established the 
basic rights for crime victims within the EU. These rights included, for instance, right to 
receive information and be kept informed during a procedure, minimising communication 
difficulties during a criminal procedure and right to compensation in the course of criminal 
proceedings. The right to protection was established in Article 8 of the Framework 
Decision. It stated that each Member State should “ensure a suitable level of protection of 
victims and, where appropriate, their families or persons in similar position”. 
Protection of victims’ of crime according to the Framework Decision meant, for example, 
protecting their safety and privacy and avoiding contact between victims and offenders 
within court premises, if not necessary. The responsibilities to act according to the 
Framework Decision were addressed merely to each Member State, and there were no 
specific regulations concerning cross-border protection of victims. Article 12 did state that 
“Each Member State shall foster, develop and improve cooperation between Member 
States in order to facilitate the more effective protection of victims’ interests in criminal 
proceedings”, but it did not deal with victims’ protection on a Union level. 
The idea was to put the same rights of crime victims into practice in all Member States and 
equalise their position in all EU countries. As the Framework Decision was aimed to 
regulate the victims’ position during a criminal proceeding, it did not include provisions 
concerning the victims’ rights or protection outside of court premises.  
                                                          
13
 In general, the principle of non-discrimination applies to direct and indirect discrimination. See more in F. 
WEISS, F. WOOLDRIDGE, Free movement of persons within the European Community, 2
nd
 edition (The 
Netherlands: Kluwer Law International, 2007), p. 6. 
14
 Especially the Swedish Euro-commissioner Anita Grodin influenced the cross-border victims’ position to 
rise into conversation. See: M.S. GROENHUIJSEN, A. PEMBERTON, note 7 above, p. 44–45. 
15
 Council Framework Decision 2001/220/JHA, note 2 above. 
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Therefore, the Framework Decision did not cover pre-  and post-trial protection measures. 
Neither did it concern protection measures connected to civil proceedings. 
It has been stated that the Framework Decision on the standing of victims in criminal 
proceedings was a remarkable step not only within the EU but also from the broader 
perspective. It was the first hard-law instrument regulating the position of victims of crime 
given on supranational level. Before the Framework Decision, supranational law included 
only soft-law instruments concerning victims of crime.
16
 
The development towards protection of the victims of crime, however, had started in the 
European Union already before the Council’s Framework Decision which was the practical 
result of a longer discussion within the EU. In 1989 the Court of Justice confirmed that “- -
the prohibition of discrimination is applicable to recipients of services within the meaning 
of the Treaty as regards protection against the risk of assault and the right to obtain 
financial compensation provided for by national law when that risk materializes- -“.17 This 
meant that according to the Court, Community law already in the 1980s guaranteed victims 
of assault compensation, and this compensation was to be given equally despite the 
victims’ nationality. 
Victim support was mentioned in 1998 in the Action Plan of the Council and the 
Commission on how best to implement the provisions of the Treaty of Amsterdam on an 
area on freedom, security and justice.
18
 In point 51(c) it was stated that within five years of 
the entry into force of Amsterdam Treaty the question of victim support should be 
addressed by “making a comparative survey of victim compensation schemes and assess 
the feasibility of taking action within the Union”. 
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 M.S. GROENHUIJSEN, A. PEMBERTON, note 7 above, p. 43. 
It should be noted that Groenhuijsen and Pemberton do not define what they mean by ‘supranational level’. 
For example, the human rights system of the Organization of American States (OAS) includes hard law 
instruments as well as soft law. See more in D. CASSEL, ‘Inter-American Human Rights Law; Soft and 
Hard’ in D. SHELTON (ed.), Commitment and Compliance, The Role of Non-binding Norms in the 
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The nature of framework decisions as legislative instruments has been discussed, for instance, in O. DEN 
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Criminal Matters as Part of the Area of Freedom, Security and Justice within the European Union’, 10 
International Community Law Review (2008), p. 58‒60. 
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 Case 186/87, Ian William Cowan v Trésor public, [1989] ECR 195, Paragraph 17. 
18
 Action Plan of the Council and the Commission on how best to implement the provisions of the Treaty of 
Amsterdam on an area of freedom, security and justice - Text adopted by the Justice and Home Affairs 
Council of 3 December 1998, OJ 23.1.1991 C 19/1. 
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In 1999 the Commission submitted a communication on crime victims in the European 
Union.
19
 In the communication the Commission stated that it was necessary that the 
European citizens had access to justice in the Area of Freedom, Justice and Security. The 
Commission took a strong stand on improving crime victims’ rights in the European Union 
by noting that “The situation and rights of the victims of crime has for too long been 
neglected. It is now time to put more focus on how their situation can be improved.” The 
Commission stated that individuals should have adequate legal protection, no matter where 
within the area of the Union they are present, and pointed out that the Council of Europe 
had worked for improving crime victims’ rights since the early 1980s, but that it was only 
in 1998 that the Council of European Union discussed the matter. 
The Commission stated in the communication that the measures mentioned in the Action 
Plan on Freedom, Security and Justice – given the previous year – were not enough. The 
Commission found that merely dealing with the issue of compensation for crime victims 
would address the victims’ rights only partially: “Prevention of crime and the stages 
preceding victim compensation – assistance to victims and the standing of victims in the 
criminal procedure – are equally important and need to be exhausted before the victim 
even comes close to the compensation systems.” The communication included altogether 
five main points on which matters about crime victims’ position should be concerned: 
prevention of victimisation, assistance to victims, standing of victims in the criminal 
procedure, compensation issues and finally general issues which included the victims’ need 
for information, need for training staff for dealing with victims and the problem of 
language, in the case of foreign victims. 
The European Council met in Tampere on 15 and 16 October 1999, and the issue of the 
rights of crime victims was on the agenda there, as well. It says in point 32 of the 
presidency conclusions of the Tampere European Council that “Having regard to the 
Commission's communication , minimum standards should be drawn up on the protection 
of the victims of crime, in particular on crime victims’ access to justice and on their rights 
to compensation for damages, including legal costs. In addition, national programmes 
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 Commission Communication to the Council, the European Parliament and the Economic and Social 
Committee on Crime Victims in the European Union – Reflections on standards and action, COM (1999), 14 
July 1999. 
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should be set up to finance measures, public and non-governmental, for assistance to and 
protection of victims.”20 
The Framework Decision on the standing of victims of crime in criminal proceedings 
answered the demands stated by the Commission and the European Council. The 
requirements set out in the Framework Decision meant change of legislation in many 
Member States, and the implementation time for most of its provisions was only one year. 
Later it has been assessed that the deadlines of implementing the Framework Decision 
might have been unrealistic. Many provisions should have been implemented into the 
Member States’ national law by March 2002, but none of the Member States had 
systematically done so during 2001–2002. The Framework Decision also required that 
after one year of its adoption, the Member States should give a report on which measures 
had been taken in order to comply with the provisions of the Framework Decision. None of 
the Member States complied such a report in the given time.
21
 
The implementation of the Framework Decision was not easy in the Member States and 
took much longer than originally estimated by the Council. In 2004 the Commission 
gathered the first report on how the Framework Decision had been implemented in the 
Member States, and the results were not flattering. At the time of the first Commission 
report, the implementation time of most of the articles of the Framework Decision had 
expired almost two years ago. Still, the Member States were severely late with the 
implementation and most of them even failed to report to the Commission how the 
implementation was proceeding.
22
 
The Commission evaluated whether or not the Member States had implemented the 
Framework Decision using same criteria as with Directives, since both of these legal 
instruments bind the Member States as regards the results.
23
 The Commission’s analysis 
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 Presidency conclusions of Tampere European Council 15 and 16 October 1999, 
http://www.europarl.europa.eu/summits/tam_en.htm#b, accessed 3.1.2014. 
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 M.S. GROENHUIJSEN, A. PEMBERTON, note 7 above, p. 43 and 47. 
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 Report from the Commission on the basis of Article 18 of the Council Framework Decision of 15 March 
2001 on the standing of victims in criminal proceedings, COM (2004) 54, 3 March 2004. 
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See case law concerning implementation of Directives, for instance: Case 48/75, Royer, [1976] ECR 497, 
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showed that no Member State had transposed all the obligations of the Framework 
Decision. For example, only Finland, Italy, the United Kingdom had implemented the 
article concerning definitions of different concepts used in the Framework Decision. The 
implementation of other articles as well lacked in many Member States, and the 
Commission finished its report by urging the Member States to “- -ensure a rapid and 
complete transposal of the Framework Decision - -“. 
While the implementation process of the Framework Decision was still going on in the 
Member States, the Council gave a Directive relating to compensation to crime victims.
24
 
This fulfilled the requirement of the Action Plan of the Council and the Commission on 
how best to implement the provisions of the Treaty of Amsterdam on an area on freedom, 
security and justice. However, the other goals set by the Commission and the European 
Council had not yet been met. 
Five years after the first report, in April 2009, the Commission gave its final report 
concerning the implementation of the Framework Decision.
25
 The deadline for 
implementing the final Article 10 had expired three years before the final report was 
published. Again many Member States failed to fill their obligation to report about the 
implementation process, and in November 2007 only 13 out of the then existing 27 
Member States managed to send relatively complete reports. Finally the Commission set 
the deadline for reporting at 15 February 2008 and managed to receive more or less 
complete contributions from the Member States. 
The results, however, were not positive. In the conclusion of its report, the Commission 
states that “The implementation of this Framework Decision is not satisfactory. The 
national legislation sent to the Commission contains numerous omissions.” Moreover, the 
Commission noted that the aim to harmonise legislation had not been achieved. However, 
an independent survey conducted in 2006 showed that in practice many demands of the 
                                                                                                                                                                                
implementation of a directive does not necessarily require legislative action in each Member State - - the 
existence of general principles of constitutional or administrative law may render implementation by specific 
legislation superfluous, provided however that those principles guarantee that the national authorities will in 
fact apply the directive fully - -“; Case 239/85, Commission v Belgium, [1986] ECR 3645, where the court in 
Paragraph 7 states that “- - each Member State must implement directives in a manner which fully meets the 
requirement of legal certainty and must consequently transpose their terms into national law as binding 
provisions - -“. 
24
 Council Directive 2004/80/EC of 29 April 2004 relating to compensation to crime victims, OJ 6.8.2004 L 
261/15. 
25
 Report from the Commission pursuant to Article 18 of the Council Framework Decision of 15 March 2001 
on the standing of victims in criminal proceedings, COM (2009) 166, 20 April 2009. 
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Framework Decision were met and the rights of crime victims had improved in the 13 
Member States which answered the survey.
26
 
On the whole, the Framework Decision on the standing of victims in criminal proceedings 
failed to do what it was meant to, but the organs of the European Union continued 
highlighting the importance of improving crime victims’ rights. In 2009 the European 
Parliament stated that the EU should adopt without delay “- - a comprehensive legal 
framework offering victims of crime the widest protection, including adequate 
compensation and witness protection, notably in organised crime cases - -“.27 The 
European Council called for action in 2010. It stated in the Stockholm Programme that the 
Commission and the Member States should “- - examine how to improve legislation and 
practical support measures for the protection of victims and to improve the implementation 
of existing instruments- -“.28 
In 2010 the Commission identified the need for action to strengthen crime victims’ rights 
and ensuring their protection, support and access to justice as its strategic priority.
29
 The 
Commission put a new start to improving victims’ rights in 2011 with a legislative 
package, aiming at strengthening victims’ rights in the EU. The aim of the proposals was 
to build on and complete the existing instruments on the area of victims’ rights by “- - 
introducing directly binding and properly enforceable legal instruments.”30 
First legal instrument from the Commissions package was the Directive establishing 
minimum standards on the rights, support and protection of victims of crime given in 
2012.
31
 The Directive replaced the unsuccessful Council Framework Decision but included 
primarily the same victims’ rights, although presented in a more precise and organised 
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 A questionnaire concerning the implementation of the Framework Decision was sent through the European 
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 European Parliament recommendation of 7 May 2009 to the Council on development of an EU criminal 
justice area, 2009/2012/INI. 
28
 Stockholm Programme, OJ 4.5.2010 C 115/1. 
29
 Communication from the commission to the European Parliament, the Council, the European Economic 
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way. The Member States have time until 16 November 2015 to bring into force the laws 
and other instruments to comply with the Directive. 
The other part of the Commissions legislative package consisted of a Regulation on mutual 
recognition of protection measures in civil matters. The Regulation is meant to 
complement the Directive on the European protection order which was initiated by a group 
of Member States in 2009. The Regulation and the Directive on the European protection 
order will be discussed more detailed below. 
 
2.3 Role of mutual recognition of protection measures in the protection of victims of 
crime 
 
Already the presidency conclusions of Tampere European Council include a chapter about 
mutual recognition of judicial decisions – an idea which originates from the single 
market.
32
 Point 33 states that “Enhanced mutual recognition of judicial decisions and 
judgements and the necessary approximation of legislation would facilitate co-operation 
between authorities and the judicial protection of individual rights. The European Council 
therefore endorses the principle of mutual recognition which, in its view, should become 
the cornerstone of judicial co-operation in both civil and criminal matters within the Union. 
The principle should apply both to judgements and to other decisions of judicial 
authorities.” Moreover, point 36 continues by stating that “The principle of mutual 
recognition should also apply to pre-trial orders, in particular to those which would enable 
competent authorities quickly to secure evidence and to seize assets which are easily 
movable - -“.33 
Although the principle of mutual recognition endorsed by the Tampere European Council 
in 1999 did not mention decisions concerning victims’ protection, especially the most 
general point 33 functions as a ground for mutual recognition of protection measures. The 
Council’s conclusions clearly mentioned that the principle of mutual recognition both in 
civil and criminal matters within the European Union should become a cornerstone of 
                                                          
32
 F. KOSTORIS PADOA SHIOPPA (ed.), The Principle of Mutual Recognition in the European Integration 
Process (Hampshire: Palgrave Macmillan, 2005) deals with the concept of mutual recognition in the single 
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 Presidency conclusions of Tampere European Council 15 and 16 October 1999, 
http://www.europarl.europa.eu/summits/tam_en.htm#b, accessed 3.1.2014. 
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judicial cooperation. Point 36 is specified to concern especially matters concerning 
evidence securing, but it also gives a broader ground for applying the principle of mutual 
recognition to pre-trial orders, as well.
34
 
The discussion and regulation of crime victims’ rights in the European Union has focused 
mainly on protecting victims during criminal proceedings. Also the goal of EU-wide 
recognition of crime victims’ rights has been to equalise the position of victims of different 
nationalities within each Member State. Victim support and victims’ rights have been 
discussed frequently since the end of the 1990s but the discussion has been rhetoric rather 
than practical. Broad lines for promoting victims’ position as well as ambitious general 
goals for improving victim’s rights have been drawn up but the development has lacked 
concrete regulations which could have led to improvements in practice. The closest attempt 
to form legislation which would actually promote victims’ position was the Framework 
Decision which, as discussed above, failed to reach its goals. 
The Directive on the European protection order and the Regulation on mutual recognition 
of protection measures in civil matters, however, take the development of crime victims’ 
rights within the EU to a new direction. The Directive and the Regulation expand crime 
victims’ rights to concern victims’ protection as well. This means that not only victims’ 
rights should be recognised on a European level, but also national protection measures 
should be made applicable in the entire territory of the Union. Therefore, the scope of the 
new legislation is broader than previously. 
Mutual recognition of protection measures should improve crime victims’ possibility to 
use their right to free movement. The actions taken before have aimed at improving the 
right to free movement by trying to guarantee that all EU citizens are treated equally in 
case of being victimised in any Member State. In other words, the goal of the regulation 
has been to minimise the obstacle which the risk of assault causes to moving within the 
Union.  
Mutual recognition of protection measures, on the other hand, aims at improving the right 
to free movement for those who have already been victimised or are already protected 
against being victimised in one Member State. Previously, the protection measures of each 
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 See more about the origins and meaning of mutual recognition in civil and criminal matters in A. KLIP, 
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16 
 
Member State have been applicable only within the territory of that specific state.
35
 This 
has meant that a person protected in one Member State needs to apply a new protection 
measure in another Member State if they wish to use their right to free movement and still 
get protection. Mutual recognition of protection measures in criminal and civil matters is 
meant to change this. 
In addition to broadening the scope of European level victim protection, the new 
legislation also differs from the previous development through introducing a concrete 
system for executing its goals. Instead of merely establishing a set of goals for the Member 
States to fulfil, the Directive and the Regulation create a concrete mechanism for mutual 
recognition of protection measures.
36
 
The introduction of the European protection order and mutual recognition of protection 
measures in civil mattes does not mean, however, that the criteria for granting a protection 
order would be harmonised. As it has been stated above, the national protection measures 
are and remain extremely versatile. This causes some issues for the effectiveness of the 
legislation as well as raises the question of equal treatment of the citizens of the EU. These 
issues and questions will be dealt with in chapter five. 
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 S. VAN DER AA, note 9 above, p. 2. 
36
 It should be noted, however, that the EPO Directive and the Regulation on mutual recognition of protection 
measures include this kind of general goals, as well. Although the legislation creates a system for mutual 
recognition of protection measures, its capability to reach its goals can be questioned, as will be discussed 
below in chapter five. 
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3 European protection order 
 
3.1 Background 
 
Article 82(1) of the Treaty on the Functioning of the European Union states that “Judicial 
cooperation in criminal matters in the Union shall be based on the principle of mutual 
recognition of judgments and judicial decisions- -“. Article 82(1) (d) continues by 
outlining that the European Parliament and the Council shall “facilitate cooperation 
between judicial or equivalent authorities of the Member States in relation to proceedings 
in criminal matters and the enforcement of decisions”. Moreover, Article 82(2) (c) states 
that the European Parliament and the Council can establish minimum rules to facilitate this 
mutual recognition, and these rules can concern, for instance, the rights of victims of 
crime. 
Based on TFEU Article 82(1), 12 Member States initiated the adoption of a Directive on 
European protection order (EPO initiative) in 2010.
37
 In the EPO initiative the Member 
States highlighted the need for protection of women and for combating violence against 
women in reasoning the initiative. However, already the EPO initiative defined the 
protection measures to concern protected persons in general, without mentioning the 
gender of the victims of crime. It is pointed out in the recitals of the initiative that the 
protection of a person should move with the person within the common area of justice. 
This bound the initiative to be a part of a longer development of the common area of 
freedom, security and justice, not only being motivated by the need to improve crime 
victims’ rights.38 
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 Initiative of the Kingdom of Belgium, the Republic of Bulgaria, the Republic of Estonia, the Kingdom of 
Spain, the French Republic, the Italian Republic, the Republic of Hungary, the Republic of Poland, the 
Portuguese Republic, Romania, the Republic of Finland and the Kingdom of Sweden with a view to the 
adoption of a Directive of the European Parliament and of the Council on the European Protection Order, OJ 
18.3.2010 C 69/5. 
38
 The recitals of both the Directive and the Regulation start by noting that the legislation is connected to the 
Union’s objective of maintaining and developing an area of freedom, security and justice. The aim of 
creating an area of freedom, security and justice was set in Amsterdam Treaty. See: Treaty of Amsterdam 
amending the Treaty on European Union, the Treaties establishing the European Communities and certain 
related acts, OJ 10.11.1997 C 340/1, Paragraph 15. 
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As it has been stated above, mutual recognition of judicial decisions was already 
mentioned by the Tampere European Council in 1999. The first practical application of this 
principle in the context of judicial cooperation in criminal matters was the European arrest 
warrant (EAW) – a judicial decision of a Member State which enables another Member 
State to arrest and surrender a requested person.
39
 
The EPO initiative was based on a similar system of mutual recognition as the EAW, 
although its aims and scope were rather different. The goal of the EAW is to combat cross-
border crime – the goal of the EPO and the entire system of mutual recognition of 
protection measures is to provide victims with cross-border protection. Still, they are both 
parts of the European criminal justice system which is in transition.
40
 
It is noteworthy that the EPO initiative was made in the form of a directive, instead of a 
regulation, for instance. One clear reason for this can be found in TFEU Article 82(2). 
According to it, the European Parliament and the Council may facilitate mutual recognition 
of judgements and judicial decisions by means of directives. The Article therefore 
specifically notes that legislation aiming at mutual recognition of judgements and judicial 
decisions has to be given in the form of a directive. It can be assumed that a directive is 
also a more agreeable form of legislation to the Member States in this specific field of law, 
as it leaves the States more leeway than regulations. 
The EPO initiative developed into the Directive on the European protection order which 
was adopted on 13 December 2011.
41
 In the preamble of the Directive it is stated that the 
Directive “- - forms a part of a coherent set of measures on victims’ rights - -“. It is also 
highlighted in the preamble that the Directive does not oblige the Member States to amend 
their laws or national systems concerning protection measures. 
This assurance that the Directive does not force the Member States to change their national 
systems in granting protection measures has been important for the Directive to be 
accepted, since the national systems within the Union are versatile. A study in 2011 found 
                                                          
39
 Council Framework Decision 2002/584/JHA of 13 June 2002 on the European arrest warrant and the 
surrender procedures between Member States - Statements made by certain Member States on the adoption 
of the Framework Decision, OJ 18.7.2002 L 190/1. 
The Framework Decision has been amended by Council Framework Decision 2009/299/JHA of 26 February 
2009 amending Framework Decisions 2002/584/JHA, 2005/214/JHA, 2006/783/JHA, 2008/909/JHA and 
2008/947/JHA, thereby enhancing the procedural rights of persons and fostering the application of the 
principle of mutual recognition to decisions rendered in the absence of the person concerned at the trial OJ 
27.3.2009 L81/24. 
40
 A. KLIP, note 8 above, p. 419. 
41
 Ireland and Denmark are not taking part in the adoption of the Directive. 
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that at the time there were 27 different protection order schemes in practice within the 
European Union – meaning that each of the then existing 27 Member States had their own 
system.
42
 
The protection measure systems of the Member States can roughly be divided into two 
groups. In some countries protection orders or similar measures can be issued in civil 
matters, whereas in other countries they can only be adopted in criminal matters. However, 
in many Member States a protection order can be used both in criminal and civil matters. 
This division into protection orders given in criminal and civil matters is also used in the 
Union’s legislation concerning the matter: the Directive concerns protection measures in 
criminal matters and the Regulation the ones in civil matters. 
There is great variation in the systems within these two main groups, as well. The study in 
2011 combined the results of five previous studies on the protection orders in 27 Member 
States (Croatia is absent from these studies, as it joined the EU only in 2013). The results 
show that comparing the systems of the Member States is difficult, since they are very 
different. There is also some contradictory information about some Member States’ system 
which could simply result from different national terminology. However, it seems that 
some kind of protection order in criminal matters is in use in almost all, if not even each of 
the Member States. In some states this means protection during a trial as well as pre- and 
post-trial protection. The combining factor is that a crime – a risk of crime, suspected 
crime or occurred and proven crime – functions as grounds of a protection measure.43 
The goal of the Directive is to ensure that crime victims do not lose their protection when 
they use their right to move and reside freely within the EU.  It has been claimed that the 
cases when a person needs cross-border protection and could not get in in the new Member 
State of residence are extremely rare, if there are such situations at all. Therefore it has 
been seen that there is no actual need to create a system of mutual recognition of protection 
measures.
44
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 S. VAN DER AA, note 9 above, p. 6. 
43
 See more about each Member States’ system and results of the study: Ibid, p. 7‒12. 
44
 Germany, for instance, has stated concerning the EPO Initiative that ”- - Cases in which a person presents 
a threat to the life, physical and psychological integrity, freedom, sexual indemnity or property of another 
person and continues to pose a threat even after the person at risk either has moved from one EU Member 
State to another or is (temporarily) staying in an EU Member State other than their country of residence are 
probably extremely rare- -“. Note from the General Secretariat to the Working Party on Cooperation in 
Criminal Matters on the European Protection Order, Answers by delegations in reply to the questionnaire, 
Council Document 5002/10, 6 January 2010. 
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Even if the lack of cross-border victim protection was an infrequent problem, as it well 
might be, it does not eliminate the problem in those cases when a person would need this 
kind of protection in order to use their right to free movement. Removing the existing 
obstacles of free movement, on the other hand, is in line with the general development of 
the right to free movement. Although originally the free movement of persons was closely 
linked to economic values of the EU, nowadays the right to free movement covers also 
economically inactive persons. This has been guaranteed by the establishment of the 
citizenship of the Union in Maastricht Treaty.
45
 
Since the Maastricht Treaty, free movement is a right of all EU citizens, regardless of their 
economic status. In addition to this, the Court has clearly stated that the citizenship of the 
Union “- - is destined to be the fundamental status of nationals of the Member States - -“.46 
It would not be compatible with this development if persons in need of protection were in 
practice denied the right to free movement or their possibilities to exercise this right were 
limited. This general incompatibility with the core principle of the Union is not erased with 
the argument that the problem concerns only a small number of EU citizens. Still, it should 
be remembered that despite the goal of abolishing restrictions to free movement of persons, 
the right of residence is not unconditional.
47
 For instance, economic reasons may limit a 
person’s right of residence after the period of three months, although economic activeness 
is no longer a condition of the right to free movement.
48
  
As a conclusion it can be stated that the need to create a system which improves victims’ 
possibility to exercise their right to free movement cannot be denied. However, the 
functionality of the system which now has been established, should be examined critically. 
In order to do this, one has to be familiar with the mechanism itself. Therefore, the 
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 Treaty on European Union (1992), OJ 29.7.1992, C 191/1, Article B. 
46
 This has been stated in many cases of the Court, see for instance Case C-184/99, Rudy Grzelczyk v Centre 
public d'aide sociale d'Ottignies-Louvain-la-Neuve, [2001] ECR I-6193, Paragraph 31. 
47
 F. WOLLENSCHLÄGER, ’A New Fundamental Freedom beyond Market Integration: Union Citizenship 
and its Dynamics for Shifting the Economic Paradigm of European Integration’, 17 European Law Journal 
(2011), p. 25. 
48
 According to Article 14 of Directive 2004/38/EC of the European Parliament and of the Council of 29 
April 2004 on the rights of citizens of the Union and their family members to move and reside freely within 
the territory of the Member States amending Regulation (EEC) No 1612/68 and repealing Directives 
64/221/EEC, 68/360/EEC, 72/194/EEC, 73/148/EEC, 75/34/EEC, 75/35/EEC, 90/364/EEC, 90/365/EEC and 
93/96/EEC, OJ 30.4.2004 L 158/77, EU citizens and their family members have a right of residence “- - as 
long as they do not become an unreasonable burden on the social assistance system of the host Member State 
- -“. Still, using the social assistance system of the host Member State cannot automatically lead to an 
expulsion measure, as added in Article 14(3). 
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structure of the EPO and the correspondent system in civil matters will be presented in the 
following chapters which will be followed by an evaluation. 
 
3.2 Directive on the European protection order 
 
3.2.1 Scope of the Directive 
 
The scope of the Directive on the European protection order can be found from Article 2 of 
the Directive which defines the key concepts used in it. Especially the definition of a 
‘protection measure’ given in Article 2(2) sets out the limits to the Directive’s application. 
It states that a protection measure means “- - a decision in criminal matters adopted in the 
issuing State in accordance with its national law and procedures by which one or more of 
the prohibitions or restrictions - - are imposed on a person causing danger in order to 
protect a protected person against a criminal act - -“. 
The key terms in this definition are ‘a decision in criminal matters’ and ‘protect a protected 
person against a criminal act’. The Article continues by specifying that the criminal act 
against which the protected person is protected is of a nature which “- - may endanger his 
life, physical or psychological integrity, dignity, personal liberty or sexual integrity”. 
The limitation to decisions in criminal matters means that the Directive applies only to 
protection measures which have been given to protect a person against crimes. Therefore, 
if actions such as stalking are not criminalised in the criminal law of the Member State, the 
Directive does not apply. The Directive does not define, however, that the criminal act 
against which a person is protected needs to have been materialised. Therefore, the 
Directive applies also to pre-trial protection measures and even protection measures which 
have been granted merely on the grounds of a risk of being assaulted – as long as the act 
which a person should be protected from is a crime according to national criminal law.
49
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 This means that there is a requirement of double criminality. It is applied, for instance, in extradition 
between different States. See S. A. WILLIAMS, ‘Double Criminality Rule and Extradition: A Comparative 
Analysis’, 15 Nova Law Review (1991), p. 581–583. 
The requirement of double criminality is also connected to the principle of legality of crimes, held by most 
democratic civil law countries. See more in A. CASSESE, International Criminal Law (Oxford: Oxford 
University Press, 2003), p. 139‒145. 
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3.2.2 Responsibilities of the issuing State and the executing State 
 
The Directive separates the Member States into two categories based on their role in the 
transmission of a protection measure. An ‘issuing state’ is the Member State which has 
adopted a protection measure which constitutes the basis for issuing a European protection 
order.
50
 An ‘executing state’, on the other hand, is the Member State to which a European 
protection order has been forwarded with a view to its recognition.
51
 
Firstly, the Directive establishes responsibilities which are common to all Member States, 
regardless of whether they are issuing or executing states in a certain matter. Each Member 
State is responsible for designating their competent authorities in matters concerning 
European protection orders. Member States are obligated to inform the Commission    “- -
which judicial or equivalent authority or authorities are competent under its [each Member 
State’s] national law to issue a European protection order and to recognise such an order- -
“.52 
The designation of a competent authority or authorities is an obligation which every 
Member State must fulfil. Article 4, on the other hand, gives each Member State a 
possibility to designate more authorities to deal with European protection orders. Firstly, 
the Member States may designate an assisting central authority or authorities in addition to 
the competent authority. Secondly, the Member States may “ - - if it is necessary as a result 
of the organisation of its internal judicial system, make its central authority of authorities 
responsible for the administrative transmission and reception of any European protection 
order, as well as for all other official correspondence relating thereto - -“.  
Other responsibilities laid down in the Directive for the Member States vary according to 
whether a Member State is acting as an issuing or executing state in a certain matter. 
Naturally, all Member State will act in both of these roles in different matters. 
The issuing state’s responsibilities deal with finding out whether the grounds for issuing a 
European protection order are filled in a certain matter, informing the parties of the matter 
and the actual issuing of the European protection order. The grounds for issuing a 
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 Article 2(5) of the EPO Directive. 
51
 Article 2(6) of the EPO Directive. 
52
 Article 3 of the EPO Directive. 
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European protection order are in Article 6. Since the European protection order’s idea is 
cross-border protection of victims of crime, the general condition for issuing it is naturally 
that the protected person decides to or already does reside or stay in another Member State.  
Article 6(1) states that the competent authority in the issuing State “- - shall take into 
account, inter alia, the length of the period or periods that the protected person intends to 
stay in the executing State and the seriousness of the need for protection.” Therefore, a 
victim does not need to permanently move to another Member State to get protection on 
the grounds of the Directive. The possibility to be protected with a European protection 
order is still not unconditional, since the competent authorities are left with a responsibility 
to take the length of the stay and the seriousness of the need for protection into account.  
Narrow interpretation should, however, be applied with the possibility to limit a person’s 
right to be granted with an EPO. As the aim of the EPO is to ensure a person’s right to free 
movement, refusing to grant it may be seen as a limitation of the freedom of movement. 
Directive 2004/38/EC on the right of citizens of the Union and their family members to 
move and reside freely within the territory of the Member States
53
 lays down general 
principles for the possibility to limit an EU citizen’s right of entry. According to Article 
27, the Member States are allowed to limit the freedom of movement and residence on 
three grounds: public policy, public security and public health. 
It is clear based on the case law of the Court that the right to free movement can be limited 
only under exceptional conditions and that the restrictions should not be applied without 
strong grounds. In Adoui and Cornuaille v Belgian State
54
, for instance, the Court ruled 
that public policy was not a valid basis for expelling or refusing access to the country from 
a prostitute who was the national of another Member State. The Court itself has stated 
already in the 1970s that when public policy is used to justify derogation from the principle 
of free movement, it must be interpreted strictly.
55
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 Directive 2004/38/EC, note 48 above. 
54
 Joined cases 115 and 116/81, Rezguia Adoui v Belgian State and City of Liège; Dominique Cornuaille v 
Belgian State, [1982] ECR 1665. 
55
 In van Dyun the Court ruled as following: “- - it should be emphasized that the concept of public policy in 
the context of the Community and where, in particular, it is used as a justification for derogating from the 
fundamental principle of freedom of movement for workers, must be interpreted strictly, so that its scope 
cannot be determined unilaterally by each Member State without being subject to Control by the institutions 
of the Community - -“. Case 41/74, Yvonne van Duyn v Home Office, [1974] ECR 1337, Paragraph 18. 
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However, defining the concept of public policy is not unambiguous and it varies according 
to the State and each case.
56
 Still, as the core idea of the EPO is to ensure the right to free 
movement by guaranteeing protection in cross-border cases it can be noted that granting 
the EPO should not be denied if this can potentially limit the protected person’s possibility 
to exercise their right to free movement. 
According to the EPO Directive, the second condition for issuing a European protection 
order is that it can only be done at the request of the protected person. The issuing State 
cannot decide to issue the European protection order self-imposed. However, a possible 
guardian or representative of the protected person may introduce the request on behalf of 
the victim.
57
  
The request for issuing a European protection order does not have to be made to the issuing 
State, but it can equally be made to the competent authority of the executing State. If a 
request is made to the latter, its responsibility is to transfer the request to the competent 
authority of the issuing State, since they are responsible for issuing the European 
protection orders.  
The competent authority must give the person causing danger the right to be heard and the 
right to challenge the protection order before issuing the European protection order. These 
rights must be given during the procedure of issuing the European protection order if they 
have not been granted during the process of issuing the national protection measure. 
Moreover, the national competent authorities are responsible for informing the protected 
person about their possibility to request a European protection order when they are 
adopting the national protection measure. The authorities must also advise the protected 
person on submitting the application for a European protection order.
58
 
If the European protection order is not granted, the issuing State is responsible for 
informing the protected person on the rejection of the request for the protection order. The 
competent authority must also inform the protected person of “- - any applicable legal 
remedies that are available, under its national law, against such a decision.” If the EPO is 
granted, according to Article 8 the issuing State needs to transmit it to the competent 
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 In the above mentioned van Duyn case the Court stated that “- - the particular circumstances justifying 
recourse to the concept of public policy may vary from one country to another and from one period to 
another - -“. Case 41/74, Yvonne van Duyn v Home Office, [1974] ECR 1337, Paragraph 18. 
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 Article 6(6) of the EPO Directive. 
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 Article 6 of the EPO Directive. 
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authority of the executing State by a means which leaves a written record. The written 
form is demanded so that the executing State can establish the EPO’s authenticity. 
If the competent authority of either State is not known, the issuing State is responsible for 
finding out the necessary information. If the European protection order, on the other hand, 
is transformed in the executing State to an authority which is not the competent authority 
of that State, it is the responsibility of that authority to forward the protection order to the 
competent authority and inform the issuing State about this. Also these information 
transmissions need to be made by a means which leaves a written record. 
The responsibility to forward the EPO to the competent authority, as well as many other 
responsibilities given to the officials of the Member States, is linked to the principle of 
good administration.
59
 The European Code of Good Administrative Behaviour, for 
instance, obligates each institution and official to transfer documents which it has no 
competence to handle to the competent authority.
60
  
Article 41 of the Charter of Fundamental Rights of the European Union grants every 
person a right to good administration. The right to good administration in the EU has, in 
fact, become a part of a new category of fundamental rights. The reasons for this 
development are, for instance, insuring the legality of administration, the lack of a separate 
administrative court in the EU and the approach of many Member States to consider 
administration as a service which is given to the citizens.
61
 Therefore it is natural that a 
Directive which creates a system based on the functioning of the authorities also includes 
rules which simply state out the authorities’ responsibility to act according to the principle 
of good administration.  
The issuing State has exclusive competence to renew, review, revoke and withdraw the 
national protection measure and the European protection order. The competent authority 
needs to inform the executing State on these changes.
62
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 Wakefield, for example, has given a comprehensive analysis of the principle of good administration in J. 
WAKEFIELD, The right to Good Administration (The Netherlands: Kluwer Law International, 2007).  
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 Article 15 of The European Code of Good Administrative Behaviour, 
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 Article 13 of the EPO Directive. 
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The responsibilities of an executing State begin when the state has received the European 
protection order transmitted from an issuing State. The measures which shall be taken in 
the executing State after it has received the EPO are listed in Article 9. 
First, the executing State must without delay recognise the order and decide to adopt any 
measure available under national law to ensure the protection of the protected person. 
These measures can be criminal, administrative or civil, depending on the state’s national 
law. They should, however “- - to the highest degree possible, correspond to the protection 
measure adopted in the issuing State.” The second responsibility is informing the person 
causing danger, the competent authority of the issuing State and the protected person of 
any protection measures which have been adopted. The executing State must, as well, ask 
the issuing State’s competent authority to provide any missing information, if the authority 
in the executing State notices that the information transmitted with the European protection 
order is incomplete. 
Article 11 establishes the rules on governing law and competence in the executing State. It 
states that the law of the executing State applies to the adoption and enforcement of the 
decision made on the basis of the European protection order. Also legal remedies against 
these decisions are handled according to the national law. If there is a breach of the 
protection measures, national law of the executing State will be applied.
63
 The state can, 
according to Article 11, impose criminal penalties and take any other measures as a 
consequence of the breach, take any non-criminal decisions and take any urgent and 
provisional measure to stop the breach. If there is no national measure available, the 
competent authority must report the breach to the issuing State. In any case the executing 
State must notify the issuing State on any breach of protection measures.
64
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 This is reasonable considering the versatile protection measure systems of the Member States. If the 
executing State would have to enforce the protection according to the national law of the issuing State, the 
application of the Directive would in practice be impossible, since the officials of the Member States would 
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3.2.3 Contents of the European protection order 
 
The basic conditions for issuing a European protection order have been laid down in 
Article 5 of the EPO Directive. EPO can only be issued when the issuing State has 
previously adopted a protection measure. More precisely, this measure needs to have 
imposed the person causing danger at least one of the following prohibitions or 
restrictions:  
“(a) a prohibition from entering certain localities, places or defined areas where the 
protected person resides or visits; 
  (b) a prohibition or regulation of contact, in any form, with the protected person, 
including by phone, electronic or ordinary mail, fax or any other means; or 
 (c) a prohibition or regulation on approaching the protected person closer than a 
prescribed distance.” 
The regulations on the form and content of the European protection order have been laid 
down in Article 7. The protection order has to be issued in a form which has been annexed 
to the Directive and include specific information listed in the Article. Firstly, the protection 
order needs to include basic information about the protected person: identity and 
nationality, the date from which they intend to stay or reside in the executing State and 
how long they intend to stay or reside there, if it is known. If the protected person is minor 
or legally incapacitated, also the identity and nationality of their guardian or representative 
needs to be written in the form. In addition, the name, address, telephone and fax number 
of the competent authority of the issuing State need to be found in the form. 
Secondly, the European protection order form must include information about the national 
protection measure and the circumstances which have led to its adoption. The legal act 
which includes the national protection measure has to be identified through a number and 
date, for instance, a summary of the facts and circumstances preceding the adoption of the 
protection measure needs to be written and the prohibitions or restrictions in the national 
protection measure have to be listed.  Also the information of the duration of these 
prohibitions and restrictions as well as indication of the penalty in the case of a possible 
breach is required. If a technical device has been provided to the protected person or the 
person causing danger, this information should be in the form. 
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Finally, the form needs to contain the identity and nationality of the person causing danger 
and their contact details. If the issuing State has the information without further inquiry, 
they should also fill in the form whether or not the protected person has been granted free 
legal aid. In addition to this, the issuing State should let the executing State know through 
the form if there are any other circumstances that could influence the assessment of the 
danger confronted by the protected person.  
 
3.2.4 Non-recognition of the European protection order 
 
In certain cases the executing State can refuse to recognise a European protection order. 
These circumstances have been described in Article 10 of the Directive. 
If the European protection order is incomplete or it has not been completed within the time 
limit set by the executing State, the competent authority may refuse to recognise it. The 
grounds for non-recognition are also filled if the requirements of Article 5 have not been 
met, meaning that there is no previously adopted protection measure in the issuing State. 
The most significant limitation to the executing State’s responsibility to recognise the 
protection order is the requirement of double criminality. If the EPO relates to an act which 
is not a criminal offence according to the executing state’s national law, the state may 
refuse to recognise the order. Refusing to recognise an EPO can also be justified if the 
order derives from the execution of a penalty or measure that is covered by an amnesty in 
the executing State.  
Moreover, if the person causing danger has immunity under the law of the executing State, 
measures cannot be adopted on the basis of a European protection order. The same goes if 
the criminal prosecution for the act or the conduct which has been the reason for adopting 
the protection measure is statute-barred in the executing State. 
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Finally, if the recognition would contravene the ne bis in idem principle
65
, if the person 
causing danger cannot be held criminally responsible in the executing State because of 
their age or if the protection measure relates to a criminal offence which has been 
committed wholly or for a major or essential part within the territory of the executing 
State, the state may refuse to recognise the order. 
 
3.2.5 Discontinuation of measures taken due to the European protection order 
 
Under specific circumstances, the executing State may discontinue the protection measures 
adopted on the grounds of a European protection order. According to Article 14 of the 
Directive, this can be done if it is clear that the protected person no longer stays in the 
executing State. Also the expiration of the maximum duration of the measures adopted 
under national law is a ground for discontinuation of the protection measures. Before 
discontinuing the measures on the latter grounds, however, the executing State may invite 
the competent authority of the issuing State to provide information on whether there is still 
need to continue the protection. 
If the issuing State has modified the protection order in a way that it no longer fulfils the 
requirements of Article 5, the executing State can refuse to act according to it and 
discontinue the previously adopted measures. The issuing State and the protected person 
must be immediately informed that the executing State has decided to discontinue the 
protection measures.  
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4 Mutual recognition of protection measures in civil matters 
 
4.1 Background 
 
The Directive on the European protection order, which was accepted in December 2011, 
created a mechanism for mutual recognition of protection measures in criminal matters. 
However, as the goal of developing the area of freedom, security and justice is to ensure 
free movement of persons and to facilitate access to justice, this was not enough. The 
scope of the Directive covered only a part of the protection measure systems found within 
the area of the EU. Since the Directive only enabled mutual recognition of protection 
measures which have been adopted based on a crime or the possibility of a crime, those 
systems which give the possibility to issue a protection measure protecting from other than 
criminal acts were left outside of the scope.
66
 Therefore, it established a system which 
improves only some European crime victims’ rights.67 
The Regulation on mutual recognition of protection measures in civil matters filled this 
gap, at least a part of it. The Regulation was adopted 18 months later than the Directive, in 
June 2013.
68
 It is also said in Recital 8 that the Regulation complements Directive 
2012/29/EU establishing minimum standards on the rights, support and protection of 
victims of crime. This means that also persons who are not ‘victims’ in the meaning of the 
Directive can be protected by a protection measure in civil matters.  
The basic legal ground for adopting the Regulation comes from Article 81(1) of the Treaty 
on the Functioning of the European Union. It states that “The Union shall develop judicial 
cooperation in civil matters having cross-border implications, based on the principle of 
mutual recognition of judgments and of decisions in extrajudicial cases. Such cooperation 
may include the adoption of measures for the approximation of the laws and regulations of 
the Member States.” 
                                                          
66
 According to a study conducted in 2011, at the time 15 Member States had not criminalized stalking, for 
example. It was possible, however to issue a protection order based on stalking also in some of these 
countries. S. VAN DER AA, note 9 above, p. 12–13. 
67
 This was already noted in the Directive on the European protection order. Paragraph 5 of the preamble of 
the Directive points out that a similar mechanism that is created in the Directive for recognising protection 
measures in criminal matters should be adopted in civil matters, as well. 
68
 Even though Ireland did not participate in the adoption of the Directive on the European protection order, it 
takes part in the adoption and application of the Regulation on mutual recognition of protection measures in 
civil matters. Denmark does not participate in the adoption of the Regulation, as it did not take part in the 
Directive. 
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It was possible to give the legislation in the form of a Regulation since it does not cover 
criminal matters. As it has been stated above, mutual recognition of judgements and 
judicial decisions in criminal matters can only be legislated through directives. TFEU does 
not include this kind of a limitation when it comes to judicial cooperation in civil matters. 
It is even highlighted in the recitals of the Regulation how important it is that the 
legislation is given in the form of a Regulation.
69
 
The Regulation connects to a much longer tradition of cooperation within the EU than the 
Directive, since some level of cooperation in civil matters has existed since the Treaty of 
Rome.
70
 Still, the same steps that were mentioned in the background chapter concerning 
the EPO Directive, meaning especially Maastricht Treaty and Tampere European Council, 
have had great significance for the development of cooperation in civil matters, as well.
71
 
 
4.2 Regulation on mutual recognition of protection measures in civil matters 
 
4.2.1 Scope of the Regulation 
 
It is stated in Article 2 that the Regulation applies to protection measures in civil matters. 
Also the preamble of the Regulation clearly separates the scope of the Regulation from the 
one of the Directive on the European protection order by noting in paragraph 9 that “- - 
This Regulation applies only to protection measures ordered in civil matters. Protection 
measures adopted in criminal matters are covered by Directive 2011/99/EU - - “.72 
 
                                                          
69
 Recital 5 of the Regulation on mutual recognition of protection measures points out that the rules 
concerning mutual recognition must be governed by a legal instrument which is binding and directly 
applicable, in order to achieve the goal of free movement of protection measures. 
70
 It should be specified that in a European context there has been cooperation in criminal matters since the 
1950s, as well. This cooperation, however, was in the first decades based on the Council of Europe which 
concluded international conventions concerning cooperation in criminal matters. On a Union level, however, 
the cooperation in criminal matters did not start until the mid 1980s. A. KLIP, note 8 above, p. 309. 
71
 S. PEERS, EU Justice and Home Affairs Law, 2
nd
 edition (Oxford: Oxford University Press, 2006), p. 353–
365. 
A brief description of the place of civil cooperation within the Union legal system is found in pages 353–380. 
72
 The recitals continue in Recital 10 by clarifying that the notion of a civil matter should be interpreted 
autonomously and that the nature of the authority ordering the protection measure should not be 
determinative for the purpose of this assessment.  
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The protection measure has to have been ordered by an issuing authority of the Member 
State. This means any judicial or other authority with a competence to function in matters 
concerning the Regulation.
73
 In order to fill the definition of an issuing authority, the 
authority must be impartial and its decisions to be a subject to review by a judicial 
authority. Recital 13 of the Regulation specifies that police authorities should not be 
considered as issuing authorities in any event. 
Article 2 continues by specifying that the Regulation applies to cross-border cases meaning 
a situation when a protection measure is ordered in one Member State and sought in 
another one. A protection measure is defined in Article 3 as any decision, no matter what 
its name is, which imposes one or more of the obligations listed in the Article on the 
person causing risk, with the aim of protecting another person’s physical or psychological 
integrity. The possible obligations on the person causing risk are: 
“(a) a prohibition or regulation on entering the place where the protected person resides, 
works, or regularly visits or stays: 
(b) a prohibition or regulation of contact, in any form, with the protected person, including 
by telephone, electronic or ordinary mail, fax or any other means; 
(c) a prohibition or regulation on approaching the protected person closer than a prescribed 
distance;” 
However, the Regulation is limited from concerning protection measures which fall within 
the scope of the Regulation concerning jurisdiction and the recognition and enforcement of 
judgments in matrimonial matters and the matters of parental responsibility.
74
 The 
Regulation deals with judgements in matrimonial matters, such as divorce, and in parental 
responsibility, such as custody of a child. Article 20 of the Regulation states that in urgent 
cases the national courts may take, for instance, protection measures even if another 
Member State has jurisdiction in the matter. However, these measures cease to apply when 
the court of the Member State having jurisdiction to the substance of the matter has taken 
the measures it considers appropriate. 
 
                                                          
73
 Article 3(4) of the Regulation on mutual recognition of protection measures in civil matters. 
74
 Council Regulation 2201/2003/EC of 27 November 2003 concerning jurisdiction and the recognition and 
enforcement of judgments in matrimonial matters and the matters of parental responsibility, repealing 
Regulation 1347/2000/EC, OJ 23.12.2003 L 338/1. 
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4.2.2 Responsibilities of the Member State of origin and the Member State addressed 
 
Member States are divided into Member States of origin and Member States addressed in 
the Regulation. These concepts are defined in Article 3 of the Regulation. A ‘Member 
State of origin’ is the Member State in which the protection measure is ordered. A 
‘Member State addressed’, on the other hand, is the Member State in which the recognition 
and possible enforcement of the protection measure is sought.
75
 
The recognition of a protection measure does not require any special procedure or a 
declaration of enforceability. However, in order to ensure that the protection measure is 
authentic, both the Member State of origin and the Member State addressed have to follow 
a certain procedure.
76
 
Firstly, the Member State of origin has to give the protected person a certificate proving 
that the protection measure has been adopted in that state. This certificate needs to be 
issued only when the protected person requires it. The specific requirements for the 
contents of the certificate will be discussed in chapter 4.2.3. The Member State of origin 
also has to, upon request by the protected person, provide a transliteration and/or a 
translation of the certificate. According to Article 5, there is no possibility of appeal 
against the issuing of the certificate. 
The second responsibility of the Member State of origin is to bring the certificate into the 
notice of the person causing danger. The person causing danger also needs to be informed 
that the issuing of the certificate means all Member States can recognise and possibly 
enforce the protection measure. The law of the Member State of origin applies to the 
notification if the person causing danger resides in that state. However, if they reside in 
another Member State or in a third country, the notification must according to Article 8 be 
done via registered letter with acknowledgement of receipt or equivalent. Unless it is 
necessary for the compliance with or enforcement of the protection measure, no contact 
details of the protected person shall be given to the person causing danger. 
 
                                                          
75
 Articles 3(5) and 3(6) of the Regulation on mutual recognition of protection measures in civil matters. 
76
 Article 4 of the Regulation on mutual recognition of protection measures in civil matters. 
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The issuing authority of the Member State of origin is also responsible for any 
rectifications or withdrawal of the certificate. Rectification has to be done when a clerical 
error has caused discrepancy between the protection measure and the certificate. The 
certificate needs to be withdrawn completely when it has been clearly wrongly granted. 
Both the rectification and the withdrawal can be made either upon the request by the 
protected person or the person causing the risk. The issuing authority can also do these on 
its own initiative. In addition to these, the Member State of origin needs to help the 
protected person in obtaining information about the authorities of the Member State 
addressed before they seek for enforcement of the protection measure. This assistance has 
to be given upon request of the protected person.
77
 
The Member State addressed, on the other hand, is responsible for recognising and 
enforcing the protection measures. As it has been stated before, these shall be done without 
any special procedure.
78
 For the recognition of protection measures it is therefore enough, 
that the protected person provides the competent authority of the Member State addressed 
a copy of the protection measure, the certificate issued in the Member State of origin and a 
transliteration and/or translation of it, when necessary. Article 4(4) states that the 
maximum duration of the protection measure is 12 months from the issuing date of the 
certificate, even if the duration of the original protection measure is longer. The law of the 
Member State addressed governs the enforcement of the protection measures. 
The Member State addressed has the right to adjust the protection measure when 
necessary, and this adjustment is to be done according to the law of that particular Member 
State. Article 11 specifies that the Member State addressed may “- - adjust the factual 
elements of the protection measure in order to give effect to the protection measure in that 
Member State.”79 Also the person causing danger needs to be informed about these 
                                                          
77
 Article 10 of the Regulation on mutual recognition of protection measures 
78
 The mechanism of mutual recognition of protection measures belongs to the group of those mutual 
recognition instruments which have been seen as the “culmination of the mutual recognition principle”, as 
they remove all right for substance evaluation from the Member States addressed. It has been noted that also 
in the area of civil and commercial law some control by the national judge might be desirable, and that it 
should be carefully considered, how much mutual recognition is needed. M. FICHERA, C. JANSSENS, 
‘Mutual recognition of judicial decisions in criminal matters and the role of the national judge’,                      
8 ERA Forum (2007), published online 1 June 2007,       
http://download.springer.com/static/pdf/829/art%253A10.1007%252Fs12027-007-0017-
4.pdf?auth66=1399198545_7b5990f2c632d816539090b487090f08&ext=.pdf, accessed 2.5.2014, p. 181. 
79
 Recital 20 of the Regulation lists that the factual elements which may be adjusted include the address, 
general location or the minimum distance the person causing risk must keep from the protected person. It is 
clarified that this possibility to adjust the factual elements does not establish a right to change the type or the 
civil nature of the protection measure. 
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adjustments, and they have the right to appeal about these adjustments, as well as the 
protected person. The law of the Member State addressed applies to the appeal procedure, 
and the appeal has no suspensive effect. 
The Regulation also includes a prohibition to the Member States addressed. The Member 
States addressed are not allowed to review the substance of the protection measure ordered 
in the Member State of origin in any circumstances.
80
 This means that the States may not 
take substance matters of the protection measure into consideration when they recognise or 
refuse to recognise the protection measure.  
In addition to these separate responsibilities of the Member States according to their role in 
a specific matter, the Regulation establishes some responsibilities which are common to all 
Member States. Firstly, the Member States are required to make information about their 
national rules and procedures concerning civil protection measures available to the public. 
The description of these rules and procedures need to include also the information on the 
authorities which are competent to act within the scope of the Regulation. The information 
needs to be kept up to date. Secondly, the Member States are obligated to inform the 
Commission on which authorities are competent in matters concerning the Regulation as 
well as which languages will be accepted for translations.
81
 
 
4.2.3 The certificate 
 
The contents of the certificate issued in the Member State of origin as a prove of the 
authenticity of the protection measure are regulated in Article 7. The certificate must 
naturally include the basic information of the issuing authority meaning name, address and 
other contact details. The other technical information required in the certificate are the 
reference number of the file and the date of issue of the certificate.  
The certificate needs to include information about the parties of the matter. The name, date 
and place of birth and an address to be used for notification purposes, if the address is 
available, need to be found from the certificate both on behalf of the protected person and 
the person causing risk. Also all information needed for enforcement of the protection 
measure have to be written to the certificate. This information can be, for instance, the type 
                                                          
80
 Article 12 of the Regulation on mutual recognition of protection measures in civil matters. 
81
 Article 17 of the Regulation on mutual recognition of protection measures in civil matters. 
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of the protection measure, the obligation imposed on the person causing risk and 
specifying the function of the place or area the person causing risk is to be kept away from.  
In addition to these, the duration of the protection measure and the effects of its 
recognition, a declaration that the requirements of Article 6, such as informing the person 
causing risk about adopting the protection measure, have been met and the full title of the 
Regulation need to be in the certificate. It also has to include information on the right 
granted under Articles 9 and 13 of the Regulation, meaning the possibility to rectify or 
withdraw the certificate and the conditions under which the Member State addressed may 
refuse to recognise or enforce the protection measure. 
 
4.2.4 Refusal of recognition or enforcement 
 
Under certain conditions, the Member State addressed may refuse to recognise or enforce 
the protection measure issued in the Member State of origin. These conditions are laid 
down in Article 13 of the Regulation. 
The refusal has to come from the initiative of the person causing risk, meaning that they 
have to have applied for the refusal of recognition and enforcement of the protection 
measure. The application for refusal has to be made to the court of the Member State 
addressed. 
The refusal is possible according to Article 13 (1) if the recognition would be “- - 
manifestly contrary to public policy of the Member State addressed- -“ or “- - 
irreconcilable with a judgment given or recognised in the Member State addressed.” 
However, the Member State addressed cannot refuse to recognise the protection measure 
on the grounds that its national law would not allow a similar measure under the same 
conditions. 
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5 Evaluation of the Directive and the Regulation 
 
5.1 Background 
 
5.1.1 Mutual recognition and free movement of persons 
 
The premise and aim of the Directive and the Regulation are the same: to ensure the 
protection of victims within the common area of justice, to make sure that persons in need 
of protection may exercise their right to free movement and through this to guarantee the 
proper functioning of the internal market. In order to do this, the Directive and the 
Regulation create a system which makes it possible to maintain the protection given in one 
Member State while moving to another State. This is a natural continuation to the previous 
development within the Union concerning the justification of the demand for mutual 
recognition. 
The Court has a long tradition of connecting the demand for mutual recognition to the four 
freedoms
82
. Firstly, this has been done in matters concerning the free movement of 
goods.
83
 However, the principle of mutual recognition has also gained attention with regard 
to the free movement of persons, as well.
84
 The first judgements on mutual recognition in 
connection to free movement of persons were given already in the late 1970s, alongside 
with and even a few years before the classic Cassis de Dijon
85
 -case. These judgements 
dealt with the mutual recognition of diplomas.
86
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 For a comprehensive, general presentation on the four freedoms, see C. BARNARD, The Substantive Law 
of the EU, The Four Freedoms (Oxford: Oxford University Press, 2010). 
83
 Traditionally, Cassis de Dijon is considered to be the first case where the Court established the principle of 
mutual recognition. In the case the Court found that a Member State (Germany) could not prevent the 
importation of an alcoholic beverage from another State where it had been lawfully produced and marketed 
by referring to national regulation fixing a minimum alcohol content for alcoholic beverages intended for 
human consumption. Case 120/78, Rewe-Zentral AG v Bundesmonopolverwaltung für Branntwein, [1979] 
ECR 649, Paragraph 14. 
Although the case law, such as Cassis de Dijon, created in practice the principle of mutual recognition, the 
term ‘mutual recognition’ has not been used in the Court’s rulings until recently. As stated by Janssens, the 
Court was for a long time reluctant to embrace the term unambiguously.  C. JANSSENS, The Principle of 
Mutual Recognition in EU Law (Oxford: Oxford University Press, 2013) p. 12. 
84
 Ibid, p. 15. 
85
 Case 120/78, Rewe-Zentral AG v Bundesmonopolverwaltung für Branntwein, [1979] ECR 649. 
86
 In Thieffry the Court stated that “- - when a national of one Member State desirous of exercising a 
professional activity such as the profession of advocate in another Member State has obtained a diploma in 
his country of origin which has been recognized as an equivalent qualification by the competent authority 
under the legislation of the country of establishment and which has thus enabled him to sit and pass the 
special qualifying examination for the profession in question, the act of demanding the national diploma 
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Since the early judgements concerning the principle of mutual recognition and the freedom 
of movement of persons had specific backgrounds, many authors did not want to draw far-
reaching conclusions on their significance.
87
 The Vlassopoulou-case
88
 clarified the 
situation by stating more clearly the meaning of mutual recognition in connection to free 
movement of persons. 
In Vlassapoulou the Court gave broader instructions on how the Member States should 
take the principle of mutual recognition into account so that the freedom of movement of 
persons is not restricted illegally. In Paragraph 15 of the judgement the Court noted, for 
instance, that “- - even if applied without any discrimination on the basis of nationality, 
national requirements concerning qualifications may have the effect of hindering nationals 
of the other Member States in the exercise of their right of establishment - -. That could be 
the case if the national rules in question took no account of the knowledge and 
qualifications already acquired by the person concerned in another Member State.” 
After the Vlassapoulou-case the Court has focused on three points when evaluating the 
Member State’s responsibility of mutual recognition. Janssens has summarised these 
points as following: “(i) a duty to compare; (ii) a duty to ensure that qualifications and 
professional experience obtained in another Member State were accorded their proper 
value and duly taken into account; and (iii) a duty to recognize, either fully or partially, 
when equivalence was demonstrated.”89 
The Directive on the European protection order and the Regulation on mutual recognition 
of protection measures in civil matters extend the principle of mutual recognition to cover 
protection measures. The ground for this is the same as it has been with the principle of 
mutual recognition all along, both in the case law and the legislation of the Union: to 
ensure the functioning of the free market. In addition to this, the special nature of the 
position of crime victims and other persons in need of protection has also been used in 
reasoning the creation of the new mechanism for mutual recognition of protection 
measures. This fits well with the growing importance of fundamental rights in the EU.  
                                                                                                                                                                                
prescribed by the legislation of the country of establishment constitutes - - a restriction incompatible with the 
freedom of establishment- -“. Case 71/76, Jean Thieffry v Conseil de l'ordre des avocats à la cour de Paris, 
[1977] ECR 765, Paragraph 27. 
87
 This observation has been made in C. JANSSENS, note 83 above, p. 15‒16. 
88
 Case C-340/89, Irène Vlassopoulou v Ministerium für Justiz, Bundes- und Europaangelegenheiten Baden-
Württemberg, [1991] ECR I-2357. 
89
 C. JANSSENS, note 83 above, p. 16. 
39 
 
The Court has seen in its rulings that a national diploma should be recognised in other 
Member States without demanding another diploma based on the State’s national law. 
Demanding such a diploma would be a restriction of the freedom of movement. Logically, 
this means that demanding a person who has received protection in one Member State to 
apply for a new protection measure in the State where they want to reside or stay would 
also be incompatible with the principle of free movement. The establishment of the 
Directive and the Regulation do in fact confirm this conclusion. However, from the 
viewpoint of the jurisdiction of the European Union, matters concerning labour law and 
matters concerning criminal law are far from each other. The effect that EU criminal law 
and the Union’s competence to function in the area of criminal law have for the mutual 
recognition of protection measures is therefore dealt with more specifically below. 
 
5.1.2 The effect of EU criminal law 
 
Both the Directive and the Regulation emphasise that the new procedure does not require 
the Member States to change their national systems for ordering protection measures.
90
 
They are based on the principle that each Member State continues to adopt protection 
measures in criminal and civil matters on the same grounds as previously. 
The difference compared to the existing situation is that these protection measures can 
from 11 January 2015 be recognised in other Member States when a protected person 
decides to use their right to free movement and reside or stay in another Member State. As 
it has been stated before, the protection measure systems in the Member States are 
extremely versatile.
91
 When the Member States recognise the protection measures adopted 
in other Member States, there will be valid protection measures granted on different 
grounds within the area of one State.  
 
                                                          
90
 Klip has highlighted while writing about mutual recognition of European Arrest Warrants (EAW) that the 
meaning of mutual recognition is limited to recognition of formal acts in specific cases. His example 
concerning the mutual recognition of the EAW is that the obligation of recognising an EAW does not mean 
that Germany would have to adopt the French definition of crime. The same logic can be used in the mutual 
recognition of protection measures: The fact that Finland is obligated to recognise Spanish protection 
measures does not mean that Finland should change its criteria for adopting a protection measure to be 
compatible with the Spanish national law. A. KLIP, note 8 above, p. 331–332. 
91
 A description of the different systems is given state-by-state in S. VAN DER AA, note 9 above. 
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By clearly highlighting that the aim of the mutual recognition of protection measures is not 
to harmonise the protection measure mechanisms of the Member States the legislator has 
most likely tried to ensure the Member States that the EU does not try to interfere with the 
substance of national criminal law. This is compatible with the general idea that the Union 
legislation should not change the legal system of the Member State.
92
 
It should be noticed that although both the Directive and the Regulation deal with 
protection measures, only the Directive can be considered as a part of criminal law. This 
can be seen from the legislative form of the two systems: the European protection order is 
established through a Directive while the rules concerning mutual recognition of protection 
measures are adopted through a Regulation.
93
 Despite the fact that the Union was bound by 
the limitations of its competence only with the protection measures in criminal matters, the 
legislator has chosen to keep the same limitations in the mutual recognition of protection 
measures in civil matters. 
This is understandable, since all the different types of protection measures found within the 
area of the Union are a part of the same entirety and since the idea has been to adopt a 
coherent system of mutual recognition of protection measures. By creating two 
fundamentally different systems depending on the nature the protection measure has in the 
national system the Union would have created a more complicated system which would 
have put the citizens and the Member States of the Union in different positions. 
Therefore, the limitation in the Union’s competence to function within the area of criminal 
law seems to have affected both the Directive and the Regulation.
94
 The preparatory 
documents of the legislations show how cautious the Union is in staying within the limits 
of its competence in criminal matters. 
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 A. KLIP, note 8 above, p. 156. 
93
 According to TFEU Article 83(1), the Union may give legislation on the field of criminal law by means of 
directives. The European protection order falls to this category since it deals with protection measures in 
criminal matters. The mutual recognition of protection measures in civil matters, on the other hand, may be 
legislated by means of a regulation since it deals with civil issues where the Union has competence to give 
directly applicable legislation. It is even pointed out in Recital 5 of the Regulation that it is “- - necessary and 
appropriate that the rules governing the recognition - - of protection measures be governed by a legal 
instrument of the Union which is binding and directly applicable- -“ in order to attain the objective of free 
movement of protection measures. Regulations may, however, have effect to national criminal law, but their 
significance to European criminal law is more limited than the directives’. It has been stated that the 
importance of Regulations also in the field of criminal law will increase in the future. Ibid, p. 49–50. 
94
 It cannot be said that the legislator’s wish would have been to harmonise the national protection measure 
systems of the Member States, were that possible. However, highlighting the fact that this is not the aim of 
the Union even in the Regulation indicates that the legislator has wanted to make it clear that it is staying 
within the limits of its competence. 
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Especially during the process of adopting the EPO Directive, it was questioned whether 
TFEU Article 82(1) on judicial cooperation in criminal matters provided a sufficient legal 
basis for adopting the Directive. The opinion of the Council Legal Service was that Article 
82(1) created a sufficient legal basis for the Directive, but the Commission held the 
opposite opinion. According to the Commission, the Directive should have applied only in 
situations in which a criminal offence had been committed. It found that prevention of 
crime should not belong to the concept of criminal matters.
95
 However, the Commission’s 
view did not reach to the final version of the Directive.
96
 
The use of the Union’s competence to legislate the mutual recognition of protection 
measures has been justified also with Article 5 of the Treaty on the European Union 
(TEU).
97
 According to Article 5, the principles of subsidiarity and proportionality are 
applied when the Union uses its competence to legislate a specific matter. According to the 
principle of subsidiarity as defined in Article 5(3) “- -the Union shall act only if and in so 
far as the objectives of the proposed action cannot be sufficiently achieved by the Member 
States - - but can rather, by reason of the scale or effects of the proposed action, be better 
achieved at Union level.” 
The principle of proportionality requires that the content and the form of the Union’s 
action do not exceed what is necessary.
98
 Still, it needs to be highlighted that the legislative 
ground for the Union to give legislation in this area is based on TFEU Articles 81 and 82. 
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 Report from the presidency of the Council of the European Union, 2010/0802 (COD), 19 April 2010, 
Paragraphs 7 and 8. 
96
 It specifically says in Recital 10 of the Directive that “- - it is not necessary for a criminal offence to have 
been established by a final decision - -“. The objective of the Directive is defined accordingly in Article 1 as 
protection measures which have been adopted “- - with a view to protecting a person against a criminal act by 
another person - - following a criminal conduct, or alleged criminal conduct- -“. The Commission had 
criticized the Council Legal Service for adopting a too broad definition of a ‘protection measure’. In Article 
2(2) of the Directive a broad definition of a protection measure is used as following: “- - a decision in 
criminal matters adopted in the issuing State  - - and procedures by which one or more prohibitions or 
restrictions - - are imposed on a person causing danger in order to protect a protected person against a 
criminal act which may endanger his life, physical or psychological integrity, dignity, personal liberty or 
sexual integrity- -“. 
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 Consolidated version of the Treaty on European Union, OJ 26.10.2012, C 326, p. 13‒46. 
98
 The Commission highlighted in its impact assessment of the Regulation that there are many reasons why it 
is necessary for the EU to act in the area of victim protection. First of these reasons were the cross-border 
implications of the problems, second that considering the costs of victimisation and that the public 
confidence in the criminal justice system suffers if victims are not respected calls for EU-level policy 
intervention and thirdly that the Lisbon Treaty provides a legal basis for the EU to act in the area. 
Commission staff working paper: Impact assessment accompanying the document Communication from the 
Commission to the European Parliament, the Council, the European economic and social Committee and the 
Committtee of the Regions, Proposal for a Directive of the European Parliament and of the Council 
establishing minimum standards on the rights, support and protection of victims of crime, Proposal for a 
Regulation of the European Parliament and the Council on mutual recognition of protection measures in civil 
matters, SEC (2011) 580, 18 May 2011, p. 17–18. 
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The principles of proportionality and subsidiarity are then applied and evaluated when the 
Union uses its competence to give legislation on the grounds of TFEU Articles 81 and 82. 
Both the recitals of the Directive and the Regulation use the same form for reasoning the 
use of Union’s legislative power. They follow the phrasing of the TEU by stating that the 
objective of the Directive and Regulation, meaning protection of persons who are in danger 
and establishing a simple and rapid mechanism for recognition of protection measures, 
cannot be sufficiently achieved by the Member States. According to the recitals of the 
Directive and the Regulation, the objectives will be better achieved at Union level and 
therefore the Union’s action is justified. The preambles note that the legislation will not go 
further than necessary for achieving the objective. Through mentioning this they emphasise 
that the principle of proportionality has also been taken into consideration.
99
 
 
5.1.3 Criteria for the evaluation 
 
The next two chapters will focus on analysing the Directive and the Regulation from a 
practical as well as from a legal point of view. The practical analysis is focused on in 
chapter 5.2 which will evaluate the effectiveness of the system of mutual recognition of 
protection measures. Chapter 5.3, which evaluates the new mechanism from the point of 
view of equality, takes the evaluation further from the system itself. In this chapter an 
analysis on how well the mechanism complies with the principle of non-discrimination 
based on nationality will be made alongside with an evaluation on the significance of 
nationality in this system. 
The criteria which will be used in analysing the effectiveness of mutual recognition of 
protection measures as a way of providing cross-border protection to victims are the 
following: speediness of the process, role of authorities in the process, coverage of the 
system, protection of personal data during the process and effectiveness of protection 
measures in general. Other criteria could have been used, as well, but since the space is 
limited, only the criteria which were seen as the most important ones by the author have 
been included in the analysis.
100
  
                                                          
99
 In the Directive this is mentioned in Recital 39 and in the Regulation in Recital 39. 
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 S. van der Aa and J. Ouwerkerk, for example, have used, amongst other criteria, the convergence with 
other EU regulations and the costs which arise from executing the EPO when they have given an analysis on 
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Firstly, the speediness of the process is a vital criterion due to the nature of protection 
measures.
101
 The role of the authorities is also connected to the speediness criterion, but for 
clarity and coherence reasons it will be dealt with separately. The coverage of the entire 
system of mutual recognition of protection measures is an essential factor when evaluating 
the effectiveness of the mechanism. The goal of creating the system has been to cover 
protection measures both in criminal and in civil matters, and therefore it can be stated that 
the idea of the mechanism is that all EU citizens who are in need of protection would have 
the possibility to retain the protection while using their right to free movement. However, 
as the system consists of two different legislative measures and both of them include 
possibilities to refuse the recognition, a summary should be made on how comprehensive 
the system actually is. 
Again, due to the nature of protection measures, the protection of personal data is 
important during the process of mutual recognition. Therefore, an evaluation will be made 
also on how the protection of personal data has been taken into consideration in the system 
of mutual recognition of protection measures. Finally, a brief summation will be given on 
how effective are protection measures seen in general in protecting crime victims, for 
instance. Since the system of mutual recognition does not change the content of the form of 
national protection measures and the protection it offers is based on the national systems, 
the general question on the effectiveness of protection measures is noteworthy. 
The analysis on the equality of the system is divided into two parts, as the only core 
question which should be examined is does the mechanism of mutual recognition of 
protection measures treat different nationalities equally. First, the grounds for the 
evaluation will be laid by presenting in short how the principle of free movement and the 
prohibition of discrimination based on nationality are connected together in EU law. After 
this, the analysis will move on to examine the Directive and the Regulation more precisely 
from the point of view of equality. 
                                                                                                                                                                                
the system during the legislation process. However, as the goal of the analysis made in this thesis is to find 
out, whether the system can actually provide protection to victims, these criteria are not as vital to be 
evaluated as those directly connected to the execution of the protection measure and to the functionality of 
the process of mutual recognition. See more on the analysis made and the criteria used by S. van der Aa and 
J. Ouwerkerk in S. VAN DER AA, J. OUWERKERK, note 5 above, especially pages 271–285. 
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 When a questionnaire was sent in 2009 to the Member States in regard to the EPO initiative, Germany, for 
instance, pointed out the time issue connected to the process of mutual recognition as initiated in the EPO 
initiative. According to Germany, a new protection order can be issued quicker by the German national law 
than by recognizing the protection measure issued originally in another Member State. Note from the General 
Secretariat to the Working Party on Cooperation in Criminal Matters on the European Protection Order, 
Answers by delegations in reply to the questionnaire, Council Document 5002/10 of 6 January 2010, p. 18. 
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5.2 Effectiveness 
 
5.2.1 Speediness of the process of mutual recognition 
 
The speediness of the process is one criterion which can be used in the evaluation of the 
effectiveness of mutual recognition of protection measures. If getting a national protection 
measure recognised in another Member State requires a long bureaucratic process, its use 
and significance will most likely remain marginal. This requirement has been noted in the 
EPO Directive and in the Regulation on mutual recognition of protection measures in civil 
matters. For instance, Recital 26 of the Regulation states that “Having regard to the 
objectives of simplicity and speed, this Regulation provides for simple and quick methods 
to be used for bringing procedural steps to the notice of the person causing risk - -“. In the 
Directive the requirement of speediness is noted, for example, in Recital 13 where it is 
stated that “Any request for the issuing of a European protection order should be treated 
with appropriate speed- -“. 
However, neither the Directive nor the Regulation includes a set time limit for recognising 
the protection measure.
102
 Article 9 of the Directive states that the competent authority of 
the executing State has to recognise the EPO ‘without undue delay’. The Regulation does 
not set even this clear of a rule on how quickly the protection measure should be 
recognised. Article 4 states that the recognition shall be done without any special 
procedure, and Recital 26 points out that the objectives are simplicity and speed. 
Therefore, it can only be said that the process should be as quick as possible. 
Since there are no specific time limits for recognising the protection measures, the 
Directive and the Regulation need to be examined closer in order to evaluate, how speedy 
can the process be. This shall be done below by evaluating how clear the line between the 
Directive and the Regulation are, what possible delays may the process have in the light of 
the legislation and how flexible is the process. 
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 A 20-day deadline for execution of an order was discussed during the EPO Directive process but it was 
not written down to the final version of the Directive. Report from the Committee on Civil Liberties, Justice 
and Home Affairs Committee on Women’s Rights and Gender Equality on the draft directive of the European 
Parliament and of the Council on the European Protection Order, A7-0354/2010, 7 December 2010, p. 36. 
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As the mechanism for mutual recognition of protection measures consists of two 
complementing legislations, it should first be evaluated, how clear is the line between the 
Directive and the Regulation. The choice between issuing a European protection order or a 
certificate on a protection measure in a civil matter should be clear to the authorities of the 
Member States in order to guarantee the free movement of protection measures to be 
quick.
103
 
The terminology of the Directive and the Regulation is clear on this matter: the Directive 
applies to criminal and the Regulation to civil matters. Moreover, it is specified that the 
nature of the matter defines whether the protection measure is considered to be given in a 
criminal or in a civil matter. The nature of the authority responsible for issuing a protection 
measure is therefore not the criterion which determines the choice between the Directive 
and the Regulation. If the protection measure is given to protect a person from an act 
which is criminalised in the issuing State, it falls under the scope of the Directive. If the act 
which a person is protected from is not a crime in the State which has adopted the 
protection measure, it falls under the scope of the Regulation.
104
 
Therefore, despite the fact that each Member States has its own protection measure system 
and that the requirements on who, when and under what conditions may issue a protection 
measure, the line between acting according to the Directive or the Regulation should be 
clear. If the act which the protection measure is based on is found in the national criminal 
law, the transfer of the measure is done according to the Directive. If the act is not 
criminalised, the protection measure is transferred according to the Regulation. This choice 
should not become an obstacle to the free movement of protection measures. 
The second factor influencing the speediness of the process is the form in which the 
protection measure is transferred across borders. The form should be clear and 
understandable regardless of where it has been issued and which State it is transferred to. It 
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 Originally, the Directive was meant to cover all types of protection measures within the EU. A Directive 
with this broad of a scope, however, according to an Opinion of the Committee on Civil Liberties, Justice and 
Home Affairs given on the on the proposal for a regulation of the European Parliament and of the Council on 
mutual recognition of protection measures in civil matters, fell to the “- -difficulty of negotiating with the 
Member States in which the protection of victims is a civil or administrative matter- -“. Opinion of the 
Committee on Civil Liberties, Justice and Home Affairs for the Committee on Legal Affairs and for the 
Committee on Women's Rights and Gender Equality on the proposal for a regulation of the European 
Parliament and of the Council on mutual recognition of protection measures in civil matters, 2011/0130 
(COD), 17 January 2012, p. 3. 
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 The irrelevancy of the nature of the issuing authority is underlined in Recital 10 of the Directive and in 
Recital 13 of the Regulation. An exception to this is that a police authority cannot be considered an issuing 
authority within the meaning of the Regulation. 
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should contain all the information necessary for the recognition and enforcement of the 
protection measure and it should not be influenced by the legal tradition of the Member 
State. 
Both the Directive and the Regulation establish a specific form of transferring a national 
protection measure. A unified model for transferring a protection measure is vital for the 
clarity of the process. 
The Directive does this by providing a special form for issuing a European protection 
order. All the information necessary according to the Directive for transferring the 
protection measure have been listed in the form which is four pages long and annexed to 
the Directive. Most of the information asked in the form is technical and quick and easy to 
fill in, such as the name and contact details of the protected person, the person causing 
danger and the issuing authority. The only ‘free text’ -parts of the form deal with 
summarising the facts and circumstances which led to the adoption of the protection 
measure, other possibly influential circumstances and other useful information. The form, 
therefore, can be said to be clear to fill and it leaves little space for misinterpretations and 
misunderstandings, since the amount of free text is limited to few pieces of information. A 
similar form is given in Annex II of the Directive for notifying a breach of a measure taken 
on the basis of the European protection order.  
The Regulation does not include a ready-made form of the certificate which is needed to 
transfer the protection measure to another State. However, according to Article 19 this kind 
of a form will be established by the Commission. It shall also provide a form for the 
suspension or withdrawal of recognition or enforcement of the protection measure.
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It is stated in the recitals and in the actual Articles of the Regulation that the forms should 
be multilingual.
106
 Article 7 of the Regulation contains a list of the information which the 
certificate should contain. Most of the information required is technical, which is 
compatible with the statement in Recital 23 that the free text fields in the multilingual 
standard form for the certificate should be as limited as possible. However, especially the 
requirement that the certificate should according to Article 7(f) contain “all information 
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 The forms were annexed to the Proposal for the Regulation but not in the final adopted version. Proposal 
of the European Commission for a Regulation of the European Parliament and of the Council on mutual 
recognition of protection measures in civil matters, COM (2011) 276, 18 May 2011, p. 20‒22. 
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 This is mentioned in Recital 22 and 23 as well as in Articles 5 and 14 of the Regulation. 
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necessary for enforcement of the protection measure- -“, means that the form will also 
include free text. 
Standard forms unify the process of issuing and recognising protection measures in the 
Member States. This supports the aim of speedy and smooth free movement of protection 
measures within the Union. It is clearly stated both in the Directive and in the Regulation 
what kinds of information the form for transferring a protection measure should contain. 
This should not cause problems or delays for the process. 
Language issues, however, can slow and complicate the process of mutual recognition of 
protection measures. Both the Directive and the Regulation include rules on the languages 
and translations of the forms. 
The form for issuing the European protection order is given in all the official languages of 
the Member States. Each language version of the Directive includes the form in the same 
language. According to Article 17, the EPO needs to be translated in the issuing State into 
the official language of the executing State. In the event of a breach of a measure taken 
based on the EPO, the form is filled in the language of the executing State but translated 
into the official language of the issuing State. The responsibility for ensuring that the form 
is understood in the receiving State falls for the competent authority of the State which 
sends the form.
107
 
Despite the reasonability of this language policy, the translation of the forms can 
potentially slow down the process of moving the protection measure from one State to 
another. Article 17(3) gives the Member States a possibility to declare that they will accept 
a translation of the forms in one or more official languages of the Union. If this possibility 
is used, the need for translations could be significantly smaller and the risk for the delay of 
the process diminished. However, this is completely up to the Member States. 
The Regulation is based on the idea that the form for the certificate should be multilingual. 
Since most of the information in the form shall be technical, translations should be easy to 
make simply by changing the language version of the form. However, as it has been stated 
above, the form will at least in some cases include free text as well. 
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 The parties of the matter also have the right to receive information provided for by the Directive in a 
language which they understand. According to Recital 14 of the Directive this concerns the protected person 
and the person causing as well as the guardian or representative in the proceedings. 
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The Member States are not automatically obligated to provide a translation of the 
certificate. The protected person has the right to request a translation or transliteration of 
the certificate, and the issuing authority of the Member State of origin is obligated to 
comply with this request. A translation or transliteration may be given also if the certificate 
contains free text. According to Recital 24 of the Regulation it is up to the competent 
authority of the Member State addressed to determine whether or not a translation or 
transliteration is required. However, the Member State of origin as well as the protected 
person may also provide a translation in this case on their own initiative. 
Since the Regulation does not require for the Member States to give a translation 
automatically, there is less risk for the language issues to slow the process of mutual 
recognition of protection measures in civil matters than in criminal matters. According to 
the Directive on the European protection order, translating the EPO is not optional. 
Therefore, translation will become a necessary step in issuing a European protection order, 
whereas in civil matters this step needs to be taken only in some cases.  
Finally, the flexibility of the mechanism can be used as a criterion for evaluating its 
speediness. The system should be clear and uniform enough so that the practices do not 
vary according to the Member States. However, the mechanism should have some 
flexibility to avoid unnecessary delays. This viewpoint has been taken into consideration in 
the recitals of the Directive and the Regulation. The Regulation allows the Member State 
addressed the right to adjust the factual elements, such as the address the person causing 
the risk must keep from, on the protection measure.
108
 In Recital 20 of the Directive, on the 
other hand, it is stated that providing a high degree of flexibility in the cooperation 
mechanisms between the Member States is appropriate. Therefore, the competent authority 
of the executing State does not necessarily have to take the same protection measure as 
those adopted in the issuing State. The aim of these recitals seem to be preventing the 
mutual recognition from failing due to technical errors, such as typing mistakes, or 
changing needs for the type of protection in different States. 
As a whole, the system of mutual recognition of protection measures which has been 
established by the Directive and the Regulation should be a straight forward one. The 
speediness of the process is highly supported by the fact that the system is based on 
standard forms. The major possible delay for the process is created by the translation 
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obligation of the Directive. However, it can also be seen as a way of ensuring the smooth 
recognition in the receiving State, since language should not become an issue. Based on the 
text of the Directive and the Regulation there do not seem to be any major delaying factors 
to the process of mutual recognition. However, much of the smoothness of the process 
depends on the competent authorities of the Member States.  
 
5.2.2 Role of authorities in the process 
 
The competent authorities of the Member States will have a significant effect on how 
speedy and smooth the process of transferring a protection measure from one Member 
State to another will be. First of all, it should be made clear to all parties involved in 
protection measure matters which are the competent authorities in each State. The 
Regulation on mutual recognition of protection measures in civil matters gives the Member 
States time until 11 July 2014 to communicate the information on their competent 
authorities to the Commission.
109
 The EPO Directive does not set a separate timeline for 
informing the competent authorities to the Commission. It is merely stated in Article 1 that 
each Member State shall give this information to the Commission. Since the Member 
States have time until 11 January 2015 to bring into force the necessary legislation for 
complying with the Directive, it can be said that this is the deadline also for designating the 
competent authorities and informing the Commission about them. 
It is not enough that the Commission knows which authorities of the Member States have 
the competence to deal with protection measures. Also the Member States need to be 
aware of the other States’ competent authorities, as well as the protected persons. This 
need has been noted both in the Directive and in the Regulation. In Article 1(2) of the 
Directive it is stated that the Commission “- - shall make the information received 
available to all Member States- -“. In the Regulation, on the other hand, it is stated in 
Article 18(2) that the Commission “- - shall make the information - - available to the public 
through any appropriate means, in particular through the website of the European Judicial 
Network in civil and commercial matters.”110 If the Member States give the Commission 
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 This deadline is set in Article 18 of the Regulation. 
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 The European protection order is transferred between competent authorities of the Member States. The 
mutual recognition of protection measures in civil matters requires for the protected person to provide the 
competent authority of the Member State addressed with a certificate of the protection measure. This explains 
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the required information in time and the Commission makes the information available 
according to the Directive and the Regulation, lack of information on the competent 
authorities should not become an obstacle to the mutual recognition of protection 
measures. 
The designation of the competent authorities is only a precondition for the effective 
execution of the Directive and the Regulation. In practice, the effectiveness of the new 
mechanisms will rely greatly on how well the authorities assimilate their use and how 
smooth their cooperation will be. 
In the Directive the need for training the national authorities about the new mechanism has 
been noted, although there are no binding obligations to provide such training. It is stated 
in Recital 31 of the Directive that the “- - Member States should consider requesting those 
responsible for the training of judges, prosecutors, police and judicial staff involved in the 
procedures aimed at issuing or recognising a European protection order to provide 
appropriate training with respect to the objectives of this Directive.” The Regulation does 
not include such a notion. However, the Member States have implementation time more 
than three years from the adoption of the Directive and about 18 months from the adoption 
of the Regulation. This should be adequate time for the authorities as well to get to know 
the new process.
111
 
The importance of cooperation between the competent authorities of the Member States is 
highlighted in the Directive. The smooth cooperation is especially important to the 
effectiveness of the EPO, since it is transferred between the competent authorities. The 
protected persons themselves are responsible for providing the competent authority of the 
Member State addressed with the certificate on the protection measure in civil matters. Due 
to this, the effective execution of the Regulation does not rely as much to the cooperation 
between the authorities as it does to the functioning of the authorities within each State. 
In respect of the EPO, lack of communication between the authorities of the Member 
States can at worst prevent the mutual recognition of protection measures in criminal 
                                                                                                                                                                                
why in the Directive it is stated that the information on the competent authorities will be made available for 
the Member States and in the Regulation to the public. 
111
 The Directive establishes more responsibilities to the authorities than the Regulation. The implementation 
of the Directive also requires for the Member States to put necessary laws, regulations and administrative 
provisions into force, whereas the Regulation is directly applicable. Therefore it is reasonable that the 
Member States have more implementation time with the Directive than with the Regulation. 
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matters altogether. This has been noted in the Directive which points out several times the 
responsibility of the authorities to keep each other informed.
112
 
The language policy adopted in the Directive can also be seen as a way of ensuring the 
smooth transmission of information between the authorities of the Member States. The 
State which receives information gets the information in its official language or other 
language that the State has declared to accept. It is also highlighted in the preamble of the 
Directive that the competent authorities should communicate directly to each other, 
without unnecessary third parties. Recital 30 states that “Bearing in mind the principle of 
mutual recognition upon which this Directive is based, Member States should promote, to 
the widest extent possible, direct contact between the competent authorities when they 
apply this Directive.” 
When it comes to the effective execution of the main goal of the Directive and the 
Regulation – preventing protected persons from becoming victims of criminal or other 
harmful act – an important factor is what tools the authorities of the Member States have 
for ensuring the person’s protection. The Directive and the Regulation do not offer many 
tools like this. In fact, they emphasise that the aim of the legislation is to ensure simply the 
mutual recognition of the protection measures. It is up to the executing State or the State 
addressed to decide according to their national law, which actions they take to implement 
or enforce the protection measure. 
In the Regulation this limitation is made clear in Article 4(5) which states that “The 
procedure for the enforcement of protection measures shall be governed by the law of the 
Member State addressed.” This point is emphasised moreover in Recital 18 which notes 
that the obligation established in the Regulation means only an obligation to recognise the 
existence and competence of the protection measure. This means that the persons who have 
been granted with a protection measure in another Member State will get similar protection 
as those whose protection measures have been adopted by the authority of that State. 
The original initiative for the EPO Directive included a wider view to the topic of what is 
actually recognised when a protection measure in criminal matter is recognised. According 
to Recital 8 of the initiative, the Directive should have been applied in a way that the 
protected person would have received “- - the same or equivalent protection in the 
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 According to Article 8, the authorities of the executing State are, for example, responsible for informing 
the authority of the issuing State “without delay” if the EPO has been sent to an authority without the 
competence in the matter. 
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executing State as he would have received if the protection measure had been issued in that 
State - - “. In the final version of the Directive the same idea was transformed into the form 
of Article 9(2) which states that the measure adopted by the competent authority of the 
executing State shall “- - to the highest degree possible, correspond to the protection 
measure adopted in the issuing State.” 
 
5.2.3 Coverage of mutual recognition 
 
Despite the fact that the EPO Directive and the Regulation on mutual recognition of 
protection measures in civil matters complement each other, the mechanism they create 
does not create a fully comprehensive system which would recognise all types of 
protection measures within the area of the EU. This can be argued firstly on the basis that 
the variety of different protection measure mechanisms within the EU is great.
113
 Secondly 
the argument is supported by the fact that although the legislator tried to keep the 
possibility for non-recognition of protection measures as limited as possible, the Directive 
and the Regulation allow for a Member State to refuse the recognition in certain cases. 
The possible limiting effect of the different protection measure systems of the Member 
States cannot be predicted. The cases where neither the Directive nor the Regulation could 
be applied in order to transfer a protection measure to another State will likely be marginal, 
if any, since a ‘protection measure’ has been defined broadly in the Directive and the 
Regulation. Clearly, also the will of the legislator has been to ensure the possibility of 
mutual recognition for all protection measures.
114
 Whether or not there are some 
unpredicted forms of protection measures which do not fall under the scope of either of the 
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 A study of the protection order mechanisms in the 27 Member States showed that even within the systems 
of criminal, civil and administrative protection mechanisms there was great variation. Since the nature of the 
authority issuing a protection measure has been made an irrelevant factor in the Directive and in the 
Regulation, it is not likely that a mechanism could not be seen to fall under the scope of either of these 
systems. However, since a comprehensive study of the different mechanisms of the Member States is lacking, 
this risk cannot be fully excluded. S. VAN DER AA, note 9 above, p. 6‒7, 12‒14. 
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 The Council noted already in its first statement of the EPO Directive that it will have to be complemented 
by a similar mechanism for mutual recognition of protection measures taken in civil matters. 
Recommendation for second reading from the Committee on Civil Liberties, Justice and Home Affairs 
Committee on Women's Rights and Gender Equality on the Council position at first reading with a view to 
the adoption of a directive of the European Parliament and of the Council on the European protection order, 
A7-0435/2011, 6 December 2011, p. 6. 
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new legislative measures will be seen when the Directive and Regulation begin to be 
applicable in January 2015.
115
 
The latter limitation to the coverage of the mechanism for mutual recognition of protection 
measures, however, can be seen directly from the Directive and the Regulation. In this 
sense, the most important articles creating the limitation are Article 10 of the Directive and 
Article 13 of the Regulation which set out the grounds for non-recognition of the EPO and 
for refusal of recognition or enforcement. 
The Regulation allows the refusal of recognition or enforcement of a protection measure 
only in two cases: if the recognition was “- - manifestly contrary to public policy in the 
Member State addressed- - “ or “- - irreconcilable with a judgment given or recognised in 
the Member State addressed- -“. The wordings of these conditions indicate that the refusal 
should not be made on week grounds. 
The latter ground is justified in Recital 31 which states that “The harmonious functioning 
of justice requires that irreconcilable decisions should not be delivered in two Member 
States- -“. This is a clear ground for refusal. The first possible ground given for refusing to 
recognise the protection measures, however, is open for more interpretation. It is justified 
more specifically in Recital 32 which states that “Public interest considerations may, in 
exceptional circumstances, justify a refusal- - “. It is highlighted in the Recital that this 
ground for refusal cannot be used in order to refuse recognition if doing so would be 
contrary to the rights set out in the Charter of Fundamental Rights of the European Union, 
especially Article 21.
116
 Another factor limiting the Member State’s possibility to refuse to 
recognise protection measures issued in another State is that according to Article 13 the 
refusal can only be made upon application by the person causing risk. 
The grounds for non-recognition of a European protection order are broader. Probably the 
most significant ground is mentioned in Article 10(1)(c) which states that the competent 
authority of the executing State may refuse to recognise the EPO if it relates to an act that 
does not constitute a criminal offence under the law of the executing State. This principle 
of double criminality as a ground for non-recognition will likely limit the coverage of the 
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 Protection measures falling within the scope of Council Regulation 2201/2003/EC, note 74 above, have 
been excluded from the scope of the Regulation on mutual recognition of protection measures in civil 
matters. 
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 Article 21 of the Charter of Fundamental Rights of the European Union deals with non-discrimination and 
forbids any discrimination based on any ground, including for example sex, race, ethnic or social origin, 
language or nationality. Charter of Fundamental Rights of the European Union, OJ 30.3.2010, C 83/389. 
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possibility to move a protection from one Member State to another in practice.
117
 Since the 
form in which a protection measure is transferred from one Member State to another is 
defined by the nature of the matter in that State, the possibility to refuse recognition of an 
EPO based on the executing State’s law limits a protected person’s possibility to get 
protection in some countries.
118
 
If a person is protected against stalking, for example, by a protection measure in a country 
where stalking is a crime, the protection measure would be transferred to another State 
trough issuing a European protection order. If the protected person decides to reside or stay 
in a Member State which has not criminalised stalking, the State could refuse to recognise 
the order based on Article 10(1)(c), since the protection measure relates to an act which is 
not a criminal offence in that State. It would not seem possible to transfer the protection 
measure according to the procedure of the Regulation either, since stalking is a crime in the 
issuing State and the Regulation applies to protection measures on civil matters. Even 
though the nature of the protection measure would be civil in the executing State, it does 
not change the fact that it has been originally issued in a country where the act is a crime. 
The recitals of the Directive do not offer an explanation as to why the executing State may 
refuse to recognise an EPO if the act it is based on does not constitute a criminal offence in 
that State. In fact, in the light of the recitals the possibility to refuse recognition on this 
ground seems contradictory. Recital 6 states that it is necessary to ensure that exercising 
the right to free movement does not result in a loss of the protection gained in one Member 
State. Moreover, it is stated in Recital 18 that the decision adopted in the issuing State 
should be recognised in favour of the victim. It continues by clarifying that  “- - The 
recognition of the European protection order by the executing State implies, inter alia, that 
the competent authority of that State, subject to the limitations set out in this Directive, 
accepts the existence and validity of the protection measure adopted in the issuing State, 
acknowledges the factual situation described in the European protection order, and agrees 
that protection should be provided and should continue to be provided in accordance with 
its national law.” This sentence would seem to be based on the same principle as the 
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 S. van der Aa and J. Ouwerkerk made a similar conclusion already during the legislation process of the 
EPO Directive. They noted that if the limitation created by the principle of double criminality is kept “- - 
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on the fact that protection measures adopted in criminal matters fall within the scope of the Directive, 
whereas the ones adopted in civil matters fall within the scope of the Regulation. 
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Regulation: mutual recognition means that the State accepts the person is entitled to 
protection and does not evaluate the conditions under which the protection measure has 
been adopted in the issuing State. However, the limitations set in the Directive for the 
obligation to recognise the EPO change the picture. 
According to Article 10 of the Directive, the law of the executing State may be grounds for 
non-recognition of the EPO also in other ways. The competent authority may also refuse to 
recognise the EPO if the protection is based on the execution of a penalty or measure that 
in that State is covered by an amnesty and relates to an act which falls within its 
competence. Grounds for non-recognition that are based on the law of the executing State 
are also the immunity of the person causing danger in the executing State, the criminal 
prosecution against the act the EPO is based on being statute-barred in the executing State 
and the person causing danger not being old enough to be held criminally responsible. 
All in all, the State where a protection measure is transferred to has much more grounds for 
refusing to recognise the measure if it is based on a criminal act than if it is based on a civil 
act in the State which originally issued the measure. Since to possibility to refuse 
recognition of an EPO is this broad, the effectiveness of the Directive in ensuring the 
cross-border protection of victims of crime can be questioned. 
 
5.2.4 Protection of personal data of the protected person 
 
The transmission of protection measures according to the Directive and the Regulation 
require the change of information concerning personal data of both the protected person 
and the person causing danger. For example the address and other contact details of the 
parties need to be filled to the EPO form and to the certificate required to transfer a 
protection order in a civil matter. 
Data protection is an area of law of its own, but when it comes to the transmission of 
personal data on the protected person, it is connected to the evaluation of how effectively 
the mutual recognition procedure can protect the persons in need of protection. Protection 
measure is defined in the Directive and in the Regulation as a decision which imposes one 
or more of the following prohibitions or restrictions on a person causing danger: a 
prohibition or regulation from entering certain placed where the protected person resides, 
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works or visits, a prohibition or regulation of contact and a prohibition or regulation on 
approaching the protected person closer than a prescribed distance.
119
 
These prohibitions and restrictions are closely connected to the information on the 
protected person’s place of residence as well as their other contact details. Therefore, in 
order to ensure the protection of the person, their personal data should be transferred in a 
way that it does not reach the person causing danger.
120
 This point has been noted in 
Article 9(3) of the Directive which states that “- - The address or other contact details of 
the protected person shall not be disclosed to the person causing danger unless such details 
are necessary in view of the enforcement of the measure adopted- -“. In practice this could 
mean, for instance, that the address of the protected person could be given to the person 
causing danger if the protection measure contains a prohibition from entering the protected 
person’s place of residence.121 The same limitation has been done in the Regulation. 
Article 8(3) states that the whereabouts or other contact details of the protected person can 
only be given to the person causing risk if it is necessary for compliance with or 
enforcement of the protection measure.  
The Directive and the Regulation mention the actual protection of personal data during the 
transmitting process only a few times. To be precise, the Regulation gives practically no 
rules on how the information should be transferred and protected. This is probably due to 
the fact that the protected persons themselves are responsible for providing the competent 
authority of the Member State addressed the necessary information for recognising the 
protection measure. 
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The Directive, on the other hand, notes in the recitals that direct contact between the 
competent authorities should be promoted to the widest extent possible, electronic means 
should be used, where appropriate, for putting the measures into practice and that personal 
data should be protected in accordance with Council Framework Decision on the 
protection of personal data.
122
 In addition to these, according to Recital 36 of the Directive 
also the principles laid down in the 1981 Council of Europe Convention for the Protection 
of Individuals with regard to Automatic Processing of Personal Data should be applied.
123
 
The European Data Protection Supervisor gave his opinion on both the EPO Directive 
initiative as well as the proposal for a Regulation on mutual recognition of protection 
measures. In his opinion he was rather satisfied with the way data protection had been 
taken into consideration in the EPO Directive. He did recommend, however, that the 
expression ‘electronic means’ in the recitals of the Directive would have been specifies. 
According to his opinion, it should have been explained if personal data is processed using 
these means and how the data in this case is protected.
124
 This specification was not made, 
which means that it remains unclear what kind of data could be processed using what kinds 
of means and how the process would be protected. 
Concerning the Regulation, the EDPS had two proposals.
125
 First of them was the same as 
with the EPO Directive when he recommended that the situation in which information will 
be given to the person causing danger would be specified.
126
 This specification was made. 
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The EDPS also recommended that the Regulation would mention at least in the recitals that 
Directive 95/46/EC
127
 applies to processing data according to the Regulation. This change 
was not made, but Article 42 notes that the EDPS delivered his opinion on the Regulation. 
It does not mention the Directive 95/46/EC specifically, but as it has been states by the 
EDPS in his opinion, the Regulation falls under the scope of the Directive and data 
protection must be done accordingly, even if there is no mentioning of it in the Regulation. 
Mentioning the Directive specifically in the Regulation would have still made this clearer 
and guaranteed that all Member States are aware of the obligation to ensure data protection 
according to the rules set out in the Directive. 
 
5.2.5 Effectiveness of protection measures in general 
 
The Directive and the Regulation are based on the principle of mutual recognition. Their 
aim, however, is not only to ensure that the Member States act according to this principle 
when it comes to protection measures but also to improve the rights of victims. In order for 
this goal to be achieved, it is not enough that the mutual recognition of protection measures 
is ensured. It should also be evaluated, how effective in general are protection measures in 
protecting victims. 
The effectiveness of protection orders has been questioned in some studies, and studies 
also show versatile results on their effectiveness. It has been asked that if a protection order 
is nothing more than a legal document telling the person causing danger to stay away from 
the protected person, how effective can it be. Still, it has been noted that the protection 
orders typically are not only legal documents but are also strengthened by some sort of a 
penalty in case of a violation.
128
 
Several studies have researched the effectiveness of civil and criminal protection orders, 
and the results of these studies vary greatly. One explanation to this is that different studies 
understand the term ‘effectiveness’ differently and the research methods vary as well. The 
differences in the national legal systems offer another explanation: when there were 27 
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Member States in the European Union in 2011, it was found that there were 27 different 
systems for issuing protection orders. Therefore, also the level of protection provided in 
the national systems varies significantly, which partially explains the different results in 
different studies.
129
 
A study on protection orders in stalking cases conducted in the United States at the end of 
the 1990s showed that the amount of violations of protection orders was significant. As 
much as 69 percent of the female victims and 81 percent of the male victims reported a 
violation of the protection order. Less than one percent of the victims of stalking said the 
stalking stopped because they obtained a restraining order against their stalker. However, 
only about 24 percent of the victims had obtained a protective or restraining order.
130
 
It should be noted that not all studies conducted on the effectiveness of protection 
measures have resulted in such daunting results as the American example. A Finnish study 
on restraining orders published in 2003 found that the restraining order was violated in 35 
percent of all cases. On average the order was violated within 80 days of its adoption, but 
in 33 percent of the cases the violation occurred already within two weeks of the adoption 
of the restraining order. The study found that also the prior relationship of the victim and 
the person causing danger had some, yet not significant, influence on how likely it was for 
the restraining order to be violated. Most often the violation occurred if there had been a 
family relationship between the victim and the offender.
131
 
Despite the variation in study results, it has been stated that protection orders as a whole 
have at least some positive effects. They tend to have a positive impact on the life of 
victims. Still, it is clear that a protection measure alone is not enough to stop an offender 
from assaulting or stalking the victim, if they so wish to do.
132
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5.3 Equality  
 
5.3.1 Connection of the principle of free movement and the prohibition of discrimination 
based on nationality 
 
The term ‘discrimination’ is not a straightforward one. Different treatment does not 
automatically constitute for discriminating treatment.
133
 Therefore, considering the subject 
of this thesis, it is important to define, what discrimination based on nationality means 
within the legislation of the EU and how broad is its extent. 
The principle of non-discrimination based on nationality has a strong standing within the 
law of the European Union. Its status has been noted in the Treaty on the Functioning of 
the European Union as well as the Charter of Fundamental Rights of the EU which since 
the Lisbon Treaty has the same status as the founding Treaties of the Union.
134
 Strong 
status of the non-discrimination principle is naturally connected to European history. From 
today’s practical point of view, its standing is justified also by the fact that combatting all 
forms of discrimination is necessary for the Union to achieve its fundamental objectives.
135
 
Article 18 of the TFEU forbids any discrimination based on nationality. Article 21 of the 
Charter of Fundamental Rights repeats this prohibition of nationality-based 
discrimination.
136
 The definition of nationality-based discrimination is not in the Treaties, 
but it has been defined in the case law of the Court.
137
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Traditionally, the prohibition of discrimination based on nationality has been considered 
necessary only within those fields of law which affect the single market of the Union. 
However, social values seem to be getting a more significant role also as an independent 
area of the law of the EU. The establishment of EU citizenship
138
 broadened the scope of 
prohibition of nationality-based discrimination to cover all the citizens of the Member 
States, not just workers and those who have used their right to free movement. Therefore, 
the right to free movement has developed into each EU citizen’s freedom, independent 
from the traditional four freedoms connected to the internal market. It has even been noted 
that the combination of the principle of non-discrimination based on nationality and the 
free movement belonging to all EU citizens has formed a fifth freedom.
139
 
Still, the principle of non-discrimination based on nationality originates from the core idea 
of the Union: economic rationality. This is despite values such as equality are sometimes 
seen as opposite to economic values. The idea behind the prohibition of nationality-based 
discrimination within the European Union is not to harmonise the legal systems of the 
Member States, but to prevent the States from favouring their own citizens in a way that 
would be in conflict with the legal system of the Union.
140
 This is noteworthy when 
evaluating the possible discrimination or unequal position of EU citizens caused by the 
system of mutual recognition of protection measures. 
An act which harms the possibility to use free movement does not have to be 
discriminating to be forbidden. The case law of the Court shows more examples of this in 
the area of the free movement of goods but there are some examples also concerning the 
free movement of persons.
141
 For example, in Bosman-case the Court argued that “- -
Provisions which preclude or deter a national of a Member State from leaving his country 
of origin in order to exercise his right to freedom of movement therefore constitute an 
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obstacle to that freedom even if they apply without regard to the nationality of the workers 
concerned- -“.142 
There is, however, no consensus amongst authors on whether or not the Court is moving 
towards a fixed standing that free movement of workers should be broadened also outside 
of situations which concern discrimination.
143
 Article 20(2) of the TFEU would support 
this development, since it states that the citizens of the Union shall enjoy, amongst other 
rights, the right to move and reside freely within the territory of the Member States. In the 
light of this it would seem compatible that all provisions which limit the possibility to use 
the right to free movement, discriminating or not, would be seen to be in conflict with the 
law of the Union. 
 
5.3.2 Nationality’s impact on the possibility to get protection 
 
The idea behind the prohibition of nationality-based discrimination within the Union has 
been to prevent the Member States from favouring their own citizens, as it has been stated 
above. This means that discrimination at Union level has been seen as a situation where the 
act of a Member States puts the citizens of other Member States in an unequal position.  
In this sense, the Directive and the Regulation do not create a system which would cause 
discrimination based on nationality within a certain Member State. On the contrary, they 
create a system which ensures that all citizens whose right to protection has been 
recognised within the State get the same level of protection. This is caused by the fact that 
mutual recognition requires the Member States to recognise that a person is entitled to 
protection – the actual measures taken to enforce the protection are regulated by the 
national law of each State. 
Since the main goal of the system created for mutual recognition of protection measures 
has been to ensure that also victims of crime and other persons in need of protection have 
the possibility to use their right to free movement without the risk of losing the protection 
received in one Member State, it is not enough that people are treated the same way after 
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their protection measure has been recognised. It should also be evaluated, does the system 
give all EU citizens an equal possibility to exercise their right to move and reside freely 
within the Member States. This is even more important when taking into account that 
TFEU Article 20 establishes the citizenship of the European Union and that a part of that 
citizenship is the right to free movement. 
The starting points of the EU citizens are different depending on which State they are 
living in when they first need protection. This is caused by the fact that the preconditions 
for getting protection through a protection measure vary in each State.
144
 Inside each State 
this is not a problem since the legislation is applied equally to all residents of that State, 
regardless of their nationality. The inequality becomes visible in a scenario where the free 
movement of protection measures would be in use and Member States would recognise 
measures adopted in another State, according to the criteria of that State. Within one State 
there would be people getting protection on different grounds. This can be seen as unequal 
at least to some extent. 
Yet, it must be kept in mind that although it is pointed out in Recital 18 of the Directive 
that the need for the victim to start new proceedings in the executing State should be 
avoided, it is not forbidden that the person in need of protection applies for a new 
protection measure in their new State of residence. Therefore, if protection measure cannot 
be adopted in one Member State on some specific grounds but can in another, the person 
may apply for a protection measure there – considering that they have the need for 
protection in that State.
145
  
Another feature of the system for mutual recognition of protection measures which has the 
potential risk of putting EU citizens in unequal positions is the possibility to refuse 
recognition which has been left to the Member States. This risk is smaller in protection 
measures given on civil matters, since the Regulation has limited the possibility for non-
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recognition much more than the Directive. Since the Directive emphasises so strongly that 
it does not step into the area of national criminal law and does not require for the Member 
States to change their national systems for adopting protection measures in criminal 
matters, it has left the States the possibility to refuse recognition of EPOs which are based 
on acts which are not crimes in the executing State. 
Protection measures in civil matters are therefore more likely to be recognised in another 
State than those adopted in criminal matters. The Member States, however, are only 
obligated to enforce the protection measures in civil matters 12 moths at longest. It should 
also be remembered that not all States have systems which allow protection measures to be 
adopted in civil matters. The recognition of protection measures in criminal matters does 
not have a set maximum time limit, but the recognition is more random. The possibility to 
get cross-border protection varies according to the State which has first adopted the 
protection measure and the State where the protected person wishes to reside or stay.  
Therefore, the citizens are in an unequal position when it comes to the certainty of getting 
cross-border protection. When their right to protection has been recognised, the level of 
protection is the same within one State. The inequality consists of unequal criteria for 
getting protection through a protection measure and of the varying level of certainty of 
whether or not the national protection measure is recognised in another State. 
 
5.4 Possibility of harmonisation 
 
5.4.1 Arguments for and against harmonisation 
 
Harmonising the criteria for adopting a protection measure within the EU would solve the 
main problems of the system of mutual recognition of protection measures, which have 
been pointed out above.
146
 If the system and the preconditions for adopting protection 
measures would be similar in all Member States, inequality would no longer be a problem. 
All EU citizens would get protection based on same grounds and all citizens would have 
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the same certainty of getting their national protection measure recognised in another 
Member State. 
Although not all protection measures used in the Member States of the EU fall within the 
scope of criminal law, it would be inefficient to offer harmonisation of the criteria for 
granting protection measures in civil matters as a solution to the problems. Despite the fact 
that the protection measure systems vary between the Member States, the core idea 
remains the same: granting protection to a person who is in need of it. In addition to the 
shared basic idea, the systems are somewhat congruent also when it comes to the situations 
in which a person may receive protection. Still, in one Member State the protection may be 
granted within the system of criminal law, while in other States the same situation is 
considered to be a civil matter. Therefore harmonising only the systems of granting 
protection measures in civil matters – which would be simpler and more easily executed 
based on the competence of the EU – would be artificial and unequal.  
If the rules concerning protection measures would be harmonised within the EU, the 
harmonisation should cover measures in both criminal and civil matters. However, 
harmonisation within the field of criminal law is a topic which divides opinions. Due to 
this, it is necessary to go through some of the main arguments which have been presented 
for and against harmonisation within this field. 
Firstly, the problems connected to the principle of mutual recognition can be seen as an 
argument for harmonisation. Although the original idea behind the principle of mutual 
recognition has been to avoid the need for harmonisation, the functionality of the system 
based solely on mutual recognition has been questioned. It has been asked if the system of 
mutual recognition, in fact, requires some level of harmonisation as a precondition in order 
to function properly.
147
 
The above mentioned equality argument would support harmonisation, as well. It has been 
noted that if a common minimum level of protection provided by protection measures 
could be reached within the Union through harmonisation, the victims would at least know 
which level of protection they may expect.
148
 In addition to this, if the criteria for issuing 
protection measures could also be unified, it would equalise the position of victims in the 
Member States and increase legal certainty. 
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However, the current structure of the criminal justice system of the Union is problematic 
from the point of view of harmonisation. Each Member State has their own individual 
criminal justice system, and the EU and the Member States have shared competence in the 
area of freedom, security and justice when it comes to enacting EU legislation within this 
field. Directives are the most binding legislation form which the Union may use within the 
field of criminal law, and therefore directly applicable legislative instruments cannot be 
used to harmonise the systems of the Member States. As a whole, this creates a criminal 
justice system which is based on the cooperation between nearly 30 different systems. 
Considering this background, it is easy to agree with the notion that “As long as individual 
Member State jurisdiction in criminal matters exists, there is more need for mutual 
recognition than for harmonisation.”149 
Still, it should be remembered that harmonisation is not the only way of bringing the 
systems of the Member States closer together. Some of the alternatives – not necessarily all 
the alternatives which would be available – that have been pointed out by authorities and 
authors before will be presented below. The name of the way of bringing the legislation 
closer together – be it harmonisation, approximation or something else – is not the most 
important factor.
150
 What is important is describing how a more uniform system could be 
established within the EU and how each alternative could function. 
 
5.4.2 Tools and alternatives for harmonisation 
 
The Commission evaluated different options for implementing victim support and 
improving victims’ rights within the EU in 2011. This evaluation included five different 
policy options which could have been chosen: status quo meaning no action at EU level, 
low level of obligation, medium level of obligation, medium/high level of obligation and 
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highest level of obligation.
151
 This categorisation functions as a starting point for the 
evaluation of different harmonisation, approximation and unification means also for this 
thesis. However, there is no need to evaluate the status quo alternative, as the aim is to go 
through the different options which would lead to at least some level of convergence 
between the protection measure systems of the Member States. 
The Commission used a table with 11 different criteria when it evaluated the impact of the 
policy options. Here only the results of point 5 which concerned cross border provision of 
protection measures will be used, as the other points dealt more with victim support and 
victims’ rights, not directly protection measures. 
The low level policy option would have amended the existing civil law instruments which 
cover protection measures so that they would definitely have been effective for the mutual 
recognition of protection measures. In practice, this would have meant specifying the so 
called Brussels I
152
 and Brussels II
153
 regulations which regulate, amongst other things, the 
recognition and enforcement of judgments in civil matters. Currently these regulations only 
include a general rule concerning mutual recognition of judgments, but after the 
specification protection measures would have, most likely, been mentioned separately. 
This policy, however, would have covered only protection measures relating to civil 
matters and there is no indication that the aim would have been to unify the criteria for 
issuing protection measures. Therefore, this policy can be considered to have been 
inefficient and unequal as a way of ensuring cross-border protection. 
The actions proposed in the medium and the medium/high level of obligation policy were 
the same concerning cross border protection measures. It included adopting legislation 
which establishes a mutual recognition mechanism for protection measures. This is the 
option that was chosen and developed into the EPO Directive and the Regulation on 
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mutual recognition of protection measures. There is no need to go through this option more 
precisely, since it has already been done previously in this thesis. 
The final option which the Commission evaluated was adopting legislation which would 
have required Member States to establish a mechanism that would help victims to apply for 
protection measures in another Member State. This would have most likely meant 
obligating the Member States to provide, for instance, legal assistance to persons who have 
already been granted with a protection measure in that State but wish to move to another 
State. In this option, the victims would have applied for a new protection measure in their 
new State of residence but with the assistance of the State which originally adopted the 
measure. There is, yet again, no indication that this policy would have had any impact on 
the criteria for granting a protection measure or for the minimum level of protection which 
should be required. 
However, it has been suggested that some level of harmonisation or approximation could 
be achieved through co-regulation or through the open method of coordination (OMC). 
Since these methods of approximation are non-binding, the Member States are thought to 
be more willing to accept them.
154
  
Co-regulation is mentioned in the Interinstitutional agreement on better law-making.
155
 
According to it, co-regulation is a mechanism “- - whereby a Community legislative act 
entrusts the attainment of the objectives defined by the legislative authority to parties 
which are recognised in the field- -“. These parties can be, for example, economic 
operators or non-governmental organisations. In other words, there needs to be a legislative 
act as a ground for the co-regulation, but the recognised parties are responsible for the 
practical measures taken to achieve the requirements of the legislation.
156
 
Framework Decision on the standing of victims in criminal proceedings
157
 already 
included an Article which could have functioned as grounds for co-regulation of a more 
unified level of protection offered by protection measures. According to Article 8(1) “Each 
Member State shall ensure a suitable level of protection for victims and, where appropriate, 
their families or persons in a similar position, particularly as regards their safety and 
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protection of their privacy, where the competent authorities consider that there is a serious 
risk of reprisals or firm evidence of serious intent to intrude upon their privacy.” However, 
the Framework Decision was replaced by Directive 2012/29/EU, which now includes 
minimum standards on the rights, support and protection of victims of crime.
158
 
While co-regulation is an implementation method which is based on the cooperation of 
recognised parties of a certain field, the OMC is an intergovernmental method. It was 
presented by the Lisbon European Council in 2000 and it is designed to help Member 
States develop their policies progressively.
159
 This means that the OMC can be used to 
create common goals in matters belonging to the competence of the Member States, which 
with time can lead to convergence.
160
 The Lisbon European Council put the OMC under 
the title ‘Employment, economic reform and social cohesion’ meaning that it was merged 
to employment and economic policy. However, there is no reason why a similar method 
could not be used for placing goals concerning victim protection and protection measures, 
as well. 
If these goals were set and implemented by the Member States, not directly on a Union 
level, the issues connected to the EU’s competence in criminal matters would not be a 
problem. However, considering the difficulties and differences of opinions during the 
legislation process of the EPO Directive, it can be questioned how effective results the 
Member States could achieve with this instrument. Still, this method is available. 
Finally, it can be asked if TFEU Article 83(2) could function as a ground for the Union to 
establish a common definition of protection measures and to unify the criteria for granting 
them. According to Article 83(2) “If the approximation of criminal laws and regulations of 
the Member States proves essential to ensure the effective implementation of a Union 
policy in an area which has been subject to harmonisation measures, directives may 
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establish minimum rules with regard to the definition of criminal offences and sanctions in 
the area concerned.” 
The Article establishes clear preconditions for the possibility to give legislation on its 
grounds: the area which the directive would harmonise has to be already harmonised in 
some way and the approximation has to be indispensable for the effective implementation 
of a Union policy.
161
 Therefore, it should be examined closer, whether protection measures 
would fill these requirements. 
The first requirement is that the area is already harmonised in some way. The wording of 
the requirement is general and it is not specified, what kind of harmonisation there would 
have to exist. It has been evaluated that the requirement of previous harmonisation means 
that there would already have to exist a directive or a regulation on the harmonised area.
162
 
The EPO Directive and the Regulation on mutual recognition of protection measures in 
civil matters should be enough to fill this requirement. 
In order for the harmonisation to be ‘essential’, as required in the Article, it needs to pass 
the proportionality test. Firstly, the measure taken has to be suitable or adequate to reach 
its goals, meaning that there has to be an aim for taking the measure and that aim needs to 
be reachable through the measure. Secondly, the measure has to be necessary for reaching 
the goal, meaning that the same result cannot be achieved without the measure in question. 
Finally, the measure has to be proportional, meaning that it does not include stricter rules 
or go beyond what is needed to reach its goals.
163
 
If we set the equality of persons in need of protection within the EU as the goal of the 
legislation, it is possible to make an approximate evaluation on whether or not a directive 
harmonising protection measure systems of the Member States could pass the ‘necessity’ 
requirement. As it has been argued above, currently persons in need of protection are not in 
an equal position within the EU. There is variation between EU citizens of different 
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nationalities in their possibility to get protection, in the level of protection and, when the 
EPO Directive and the Regulation on mutual recognition of protection measures in civil 
matters are applied, their possibility to keep the protection while exercising their right to 
free movement. 
If the criteria for issuing protection measures would be harmonised within the EU and a 
minimum level of protection that has to be guaranteed by the protection measure would be 
set, the starting points of EU citizens would be more equal than they are at the moment. 
Therefore, the adequacy requirement seems to be met. 
The fulfilment of the necessity and especially the proportionality requirements, on the 
other hand, is more debatable. It seems to be clear that legislation on a Union level is 
considered to be necessary on this field, since the Union has already adopted the Directive 
and the Regulation concerning protection measures. However, the Directive and the 
Regulation were based on the argument that they consider cross-border situations where 
action on Union level is more efficient than national measures. 
Harmonisation of the systems of the Member States, on the other hand, would primarily 
influence the situation within each State – although its ultimate goal would be to equalise 
the position of the EU citizens living inside those countries. Justification of this influential 
action on Union level would need strong supporting arguments and a reliable impact 
assessment, as well as a comprehensive study on the current situation. It could also be 
claimed that the level of harmonisation or approximation needed to equalise the position of 
EU citizens could be achieved with a broader legislative instrument. However, especially 
the experiences from the Framework Decision on the standing of victims in criminal 
proceedings would suggest that less invasive measures are not enough. 
In conclusion, TFEU Article 83(2) could give grounds for the Union to adopt a directive 
harmonising the protection measure systems of the Member States. Still, there are notable 
questions connected to this, and it might well be that it the essentiality requirement was 
interpreted strictly, this kind of harmonisation would not be possible. Offering a more 
certain answer would require a deeper analysis of the current situation in the Member 
States as well as an impact assessment of the possible directive. The possibility of using 
TFEU 83(2) Article as grounds for harmonisation of protection measure systems within the 
EU should therefore be examined deeper in the future. 
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6 Conclusions 
 
The mechanisms created for mutual recognition of protection measures in criminal and 
civil matters seem to meet the requirements of the principle of mutual recognition. They 
create an obligation to the Member States to recognise the validity of decisions made in 
other States and to give them same value as the decisions made within the State.
164
 
However, the main goal of the EPO Directive and the Regulation on mutual recognition of 
protection measures in civil matters was not simply to broaden the application of the 
principle of mutual recognition to cover protection measures but to ensure that persons in 
need of protection could use their right to free movement. It was thought that by creating a 
system which would enable the protection gained in one Member State to move with the 
person across the borders of the States, the persons’ right to free movement could be 
ensured. The mutual recognition of protection measures was aimed to change the situation 
where a person in need of protection would have to apply for a new protection measure in 
their new State of residence when executing their right to free movement. It was seen that 
the goal of protecting persons in danger and establishing a simple and rapid mechanism for 
the recognition of protection measures cannot be sufficiently achieved by the Member 
States but will be achieved better at Union level.
165
 
The possibility to achieve these goals through the mechanism which has been created can 
be questioned. Firstly, the experiences from the Union’s previous attempt to improve the 
rights of crime victims are not encouraging. The implementation of the Council 
Framework Decision on the standing of victims in criminal proceedings was not 
satisfactory. As it has been stated by the Commission: “EU legislation has not been 
effective in meeting, or moving towards the desired outcomes of addressing the needs of 
victims and achieving minimum standards for victims across the EU.”166 
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The Commission has found three reasons for the unsatisfactory results of the Framework 
Decision: ambiguous drafting, lack of concrete obligations and lack of infringement 
possibilities.
167
 None of these should be a problem in relation to the Directive and the 
Regulation, since they are, for most parts, clear and establish specific obligations for the 
Member States. The Regulation is directly applicable and also the Directive is applicable if 
it has not been implemented to the national law within the implementation time. As also 
infringement proceedings can be brought against Member States, the risk of a similar 
failure with the mechanism of mutual recognition of protection measures is not great. 
Another problem which is not caused by the Directive and the Regulation but affects their 
effectiveness is the fact that there is a significant amount of variation within the national 
protection measure systems. The level of protection measures available, such as the criteria 
under which circumstances protection may be granted, vary from State to State. Even if 
this was not seen as problematic from the point of view of equality, it has been pointed out 
that “- - in practice mutual recognition becomes very problematic if there is not a certain 
level of uniformity amongst protection measures- -“.168 
As it has been argued above, the treatment of persons in need of protection is not 
discriminating within one Member State. However, the system of mutual recognition of 
protection measures does not achieve to create a system where all EU citizens who are in 
need of protection could have an equal possibility to exercise their right to free movement 
without losing the protection which has been granted to them in one State. The possibility 
to keep the protection while moving to another State depends on which State has originally 
adopted the protection measure and which State the person wishes to move to. Mainly this 
has been caused by the concession made to the Directive that the Member States may 
refuse to recognise EPOs which are based on an act that does not constitute a criminal 
offence in the executing State. 
The system as a whole would be more concise and effective if the Directive followed the 
same principle as the Regulation, meaning that the Member States would have no 
competence to evaluate the substance of the matter that is behind the protection measure. It 
has quite justly been noted that especially the EPO Directive is a “watered-down version of 
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the original”.169 If the double criminality requirement had been left out of the Directive, its 
impact would be much greater. 
From the point of view of victims and other persons in need of protection the most simple 
and equal alternative would be to harmonise the criteria for adopting a protection measure. 
If at least the fundamental criteria for adopting a protection measure were uniform within 
the Union, the inequality caused by the variation of systems would not be an issue. This, 
however, would require changes to the legal systems of the Member States, and the Union 
seems to be unwilling to take that step at this point. This is despite the fact that it has 
basically already presented the arguments that would support this harmonisation in the 
recitals of the Directive and the Regulation as well as in other matters concerning mutual 
recognition.
170
 
It has been stated that the influence of harmonisation and approximation of criminal law 
within the EU has been limited and below its potential. This has been seen to be the result 
of compromise legislation, the challenges caused by many official languages and the 
nature of criminal law that implementation is inevitable, meaning that even though same 
terms would be used they are incorporated into the national context. Also the incidental 
guidance provided by the Court and the absence of a “grand design” on the relationship of 
Union law and criminal law have been seen as reasons for the lack of harmonisation and 
approximation of criminal law.
171
 
One alternative for the harmonisation of national legislation concerning protection 
measures would be non-binding legislation. This kind of legislation, however, might 
experience the same kinds of obstacles as the Framework Decision. Another option that 
has been suggested as a means of harmonisation would be approximation through the Open 
Method of Coordination. This would consist of the Member States drafting common 
guidelines that would be translated into national policy and combined with monitoring and 
evaluation processes.
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Despite the fact that the system of mutual recognition of protection measures, which has 
been established by the Directive and the Regulation, does not cover all forms of 
protection measures in all situations, it is a step to the direction of better victim protection 
within the Union. The goal of improving victims’ rights, on the other hand, is not only a 
matter of fundamental rights but is also connected to the core idea of the Union. It cannot 
be seen as compatible with the idea of EU citizenship if the right to free movement is in 
practice denied from some groups of people. Therefore at least the possibility of 
harmonisation of the national systems concerning protection measures should be 
investigated. 
This thesis has focused on evaluating the system of mutual recognition of protection 
measures through the texts of the Directive and the Regulation. Since they will be applied 
only from January 2015 onwards, at this point there is no information available on how 
they will function in practice. Especially the Directive leaves a great responsibility on the 
smoothness of the process to national authorities. 
Therefore it is necessary that the realisation of the system will be studied further after it has 
been in practice for some time. The Commission will submit a report on the application of 
the EPO Directive by 11 January 2016.
173
 A report concerning the application of the 
Regulation will be submitted by the Commission by 11 January 2020.
174
 According to the 
Directive and the Regulation, these reports will be accompanied, if necessary, by 
legislative proposals and proposals for amendments. The reports should also be used in 
further studies on the effectiveness and especially on the equality of mutual recognition of 
protection measures. 
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